FORMAE REQUIREMENTS FOR THE CONCLUSION AND
MODIFICATION OF CONTRACTS UNDER THE ETHIOPIAN
CIVIL CODE OF 1%640!

by Michael J. Kindrad®*

Iniroduction

The Civil Code of 1960 in general recognizes the validity of contracts regardiess
of whether they are concluded orally or in writing? Similarly, modifications of a
contract ordinarily need not be in writing to be valid. Nevertheless, in same cases
the Civil Code requires that a contract be made or modified in writing in order for
the contract or the moedification to be valid. The general rule and the exceptions to
it are given in Articles 1719-27 of the Code.

In Bayessa Jammo v, Assefa Wolde Giorgis, published in the preceding issue
of the Journa! of Ethiopian Law,” the Supreme Imperial Court has construed Artcile
1722, which deals with the formal requirements for the modification of contracts.
The import of this decision is not completely clear, but we wish to discuss briefly
Articles 1719-27, and incidentally the Court’s decision in Bayessa Jammo,

We shall first set forth the law's formal reguirements for the conclusion of
contracts in terms of four types of contractual sitvations. Then we will discuss the
formal requirsments for the modification of contracts in terms of these same four
type-cases. We shall comsider Bavessa Jamimo in light of this peneral discussion.

A, Formal Requirements for the Conclasion of Contracts.

Article 1719(1) provides that “Unless otherwise provided, no special form shall
be required and a contract shall be valid where the parties agres.” The remainder
of Articles 1719-27 are concerned with the exceptiopal cases in which the law
requires a special form* or enforces 2 preliminary “stipulation” by the parties
estahlishing a special form.’

Let us now consider those provisions in terms of four illustrative type-cases.
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1. A and B conclude & contract of insurance. For the validity of this coniract,.
Articles 171903}, 1725(b) and 1727(2) require a written instrument signed by the
parties and attestad by two witnesses.®

2. A and B enter Into an oral contract for the sale of A’s borse to B, This
is clearly a valid oral conmtract under the principle expressed in Article 1719(1)
that generally parties are free 1o contract in any form whatsoever, The law does not
“require™ the oral form here in any sense,

3. A and B enter inio a written contract for the sale of A’s horse to B, This
is clearly z valid written contract. The law does not require a special form for the
sale of a borse, so the parties are free 1o conclude the contract orally or in writing.
The law does not require the use of the written form for this contract any more
than it requires the use of the oral form in the second type-case.

4. A and B are involved in complicated negotiations concerning the establish-
ment of a business enterprise. They enter into a preliminary apeeement that thelr
contract will not be complete wmtil it is inco ted in a written contract, This
is clearly a sithation in which Articles 1719(3) and 1726 provide that their pre-
liminary agreement shall preclude a valid final oral contract, Their final contract
must be in writing,

B. Fomnal Requiremsents for the Modificatton of Confracts.

The Supreme Court in Bayesya Jammo v, Astefa Wolde Giorgis dealt with
the gquestion of whether a special form is required for the modification of a
written contract. We shall consider this problem by examining first the language
of Article 1722 and then the meaning of this aticle in terms of the type-cases set
forth above.
Freach: “‘Les modifications au contrat originaire doivent ére faites dans Ia forme
préscrite pour o comtrat”

English: “A contract made in a special form shall be varied in the same form.”

Ambaric: @G-y @4 CODADRT * THAL: AN @ HHEYTUD© {RRG
(ECY°} + quLE: hAfIY =

Qur attention must center on the phrase forme prescrite in the French version
and its Ambaric and Eaplish counterparts, [P0t ARRG : (betedenegeganr
atsatsafy and “special form.” The question to be answered w: In what cases does
the law reguire a parueular form the modification of a contract? The answer 15
In the cases where there is a forme prescrite or [l489T1@r + HRRE « {betedenegegaw
atsareal) for the conclusion of the main contract. We must therefore determine the
import of thess phrases.

& mﬁmmﬁﬁch‘asp&dﬂfmismﬂfmthemchﬁmofaﬂﬁdmt
are: contacts creafting, extingnizshing, or traneferring certain rights jn immwvables (Agt
1723), cobtacts binding the Government or 2 public administration (Art, 1724), and
contracts of guarandse (Art 1725(2)r The form raqmred is mot a]way; the same, since
registratiom of the contract with a partcolar body is required in zome cases and not
others, This requirement of negistration will affect the validity of the contract unless
it iz interpreted 1o be 2 "measure of publication,” (See Civ. C., Ast 1720{3)).

It nlmportanttolmte that in afl cases where the law requirss that a contract be in
writing, Article 1727(2) requires, in addifion, that the comiract be atiested by two witnesses.
It i5 ddeatly desitable that individual articles requiring the writhen form be technically
amended to reffect this additional requivetnent of Article 17272) and thus avoid confusion
on the part of the casual code reader
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The English version of thc Code renders this phrase “special form,” but this
is viearly a bad transiation and does not carry the same meaning as the Fronch
atnd Amharic phrases used. A beiter English transkstion from the French would be
T A coniract may be varied only in the form required {or prescribed) for the original
contract.” The divergencs of the English from the Ambaric version is probably even
greater than from the French. The word 409y me - (betedenzsezaw) is the verbal
form of the noun g9, ¢ (denegagi). which means “decree.” Thus, a reasonable
Eapglish tmnslation of the Amhbaric version might be: Comtracts made in a legalfy
requived (or decreed) form shall be modified in the same foorm. In the rest of our
discussion we shall use the French phrase forme prescrife®

Let us now turn to the quesiion of the applicability of Article 1722 to the four
types of situations outlined above and thus o the sitwation that confronted the
Court in Bayessa Jammao. In which of the four type-cases is thers a forme presorite?
Clearly there is a forme prescrite in the first type-case, that of the ifdsarance
contract, since the Jaw imperatively requires the woitten form. Equally clearly in
the second case, that of the oral contract to sell a horse, there i no prescribed
form. Tn no sense can one say that the oral form is required.

The third type-case, that of the written contract to sell 2 horse, should be no
more difficult then the second, but it seems to give rise to confusion. The law in no
sense requires the use of a written form for the conclusion of such a contract. There
is ne legal provision saying that sales of horses, movables, must be writing, Neithar
do Articles 171903} and 1726 apply to this case, since the parties did not stipulate
or agree that their contract must be in 2 special form. They simply put it in writing.
In interpreting Acticle 1722, it would make 25 much sense to say that a contract
made orally may onfy be modified orally as to say that a contract made in writing
may only be modifed in writing. In the absence of a preliminary agreement con-
cemming the form of the agresment. one cannot say that the law requires, in oy
sense, the use of a partionlar form for the conclusion of such a comdract. Thus,
Article 1722 does not require the use of a particular form for the modification of
such a coniract.

This third type-case seems 1o repressat the type of the simiation the Court was
dealing with in Bavessa Jammeo., The apparent issue in the case was whether it is
possible to have i valid oral modification of a writfen contract of work and lebour
relating to immovables, No pariicular form is required by the law for the conclusion
of such a contract® The Court does pot state that the contract was put in writing
because of a preliminary agreement fo do so. It was mecely put is writing, There-
fore, unless there are crocial omissions in the Court’s statement of facts, there
seerny 1o be no basis for saying that the law reguired the modification of the con-
tract to be in writing. The Court stated, howaver, that “if the principal contract
is in writing, it must be modified in writing” and decided that evidence of oral
modification was not admissible.

Leat us now go on to the fourth type-case, the only sitvation in which there can
be any doubt as to the meaning of Article 1722; and even this case does not seem
very doubtful to this writer.

7 Bes Rev. Con., Arc &4 {Amhanc version),

£ The Amharic verston of the Code should ordinarily be the comtrolling one, since Amharic
is- the officizl lapgtage of Bihiopiz {Rev. Con., Art 125) and is the version used in the
courts. The French version may be of use in some cases, since it is the language of the
avani projet. The English version is clearly without authority when in conflict with both
the Amhbaric and French versioms.

2 See Civ. C. Arts 171%{1) and 302001}
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A and B, nepotiating the establishment of a business, agree that their contract
will not be validly concluded until it is embodied in a signed written document.
In the absence of such a preliminary agreement, the faw does not require any special
fomm for this kind of a coniract, bt Articles 1719(3) and 1726 state explicitly
that the preliminary agresment of the parties shall be enforced by treating any later
oral contract as imvalid. Thus, in one sense the law requires no special form, but
in another sense it dees by tequiring the form agreed to by the parties. Should
Article 1722 when it refers 1o “forme prescrite” be imerpreted to include a form
agreed upon by the parties in preliminary negotiations and enforced by the law,
or o iaclude only those cases where the law ftself preseribes a particular form?

Clearly, the language of Article 1722 does not contain the answer to this
question, and if the Court in Bavessa Jarmmo was dealing with this kind of a
sitnation it has taken an argoably correct position. This writer prefers the pamower
interpretation, however,

A marrow imterpretation of Article 1722, to include only the firsi type-case
above, seems preferable for the following reason. Inm the first type-case, that of
the comtract of insurance, the same policies that lead the legislature to insist that
the original contract be in writing {fear of undue influence, desice for great certainty
concerning the parties’ respective obligations) require that any modifications to
the original contract comply with the same form. In the fourth type-case, on the
other hand, the law has no policy reason of its own for forcing the partiss to
conclude the original contract or any modifications to it in 2 particular form;
the function of Articles 171%3) and 1726 is smmply to enforce the will of the
parties. Thus, the imposition in this kind of case of a special form for modifications
is only justified if cne can reasonably infer that the parties themselves intended
by their preliminary agreement to restrict their own freedom not only with respect
to the form for their original contract but alse with tespect to the form for any
modification.

In order to decide what inferences regarding the parties” intention ome can
reasonably draw from a preliminary agreement that a contract must be concluded
in a particular form, we must envision the situation in which the parties make
sach a preliminary agreement. It will ordinarily be a situation where therz are
complicated npegotiations or planning dischssions involving the exchange of
documents that might be tzken to indicate the existence of a contractual relation-
ship. The parties want to be sure that their correspondence and these preliminary
negotiations will not be misinterpreted as evidence of an already existing comtract;
they guarantee this by a preliminary agreemient that no contract will be concluded

except in writing,

Should such a preliminary agreement be held to preclude oral modifications
of the contract? It is hard to see why it ordinarily should. The parties may, of
course, always provide in their contract that modifications must be made in a
particular form, or a court might legitimately decide in a particular case that such
an intention iz to be inferred from particular surrounding facts, However. in the
absence of peculiar circumstances justifying such an interpretation, ordinarily
there js no reason to think that a preliminary agreement on the form for conclusion
af the principal comtract would be intended also to require the same form for
modifications. The function of the preliminary agreement is to make perfectly clear
the time at which the principal contract was concluded end the comisnts of the
principal contract, The parties wish to avoid confusion that is particularly likely
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to result from protracted precontractual megotiations, Once the negotiations are
Lnished and the principal contract concluded, the function of the preliminary
agreement iz fulfilled and the need for it is over.

Natprally, testimony concerning oral modifications of written comiracts may
be viewed with circumspeaction, but thers is no valid reason to exclude the evidence
completely and to say that even if there was 3 clearly-proved oral agreement of
modification it is ineffactive because of Article 1722,

Conclosion

It is important to note that these Code articles are complex. It is afso importan
to repeat that it is possible that Bayessa Jemmo v. Assefa Wolde Giorgs dealt
with a sitzation like the fourth type-case rather than the third, in which case the
decision would be arguably correct in this writer's view. It remains irue, howsaver,
that the judgment of the Court indicates that this is a case similar to the third
typa<case sbove, in which case, in this woiter’s opinion, the Court's decision is
clearly ineorrect.
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