EMPLOYEES WHO MAY NOT STRIKE

by Robert C. Means
Faculty of Law, Haile Selassie I University

For most cmployees in Ethiopiz the Labour Relations Proclamation! has
conferred or preserved the right to strike. This right is oot an uqoalified one
under the Proclamation. Only a union may exercise it,> and ever a nmicn may
not do so unless the dispute has been submitted to the Labour Relations Board
at least sixty days previously.) Sobject to these and other conditions, however,
the strike s paperally recognized in the Proclamation as a propes weapon oa labour’s
side in labour-management relations,

There are two important groups of employees to whom this general principle
does not extend. The first are “public servants,” a termn defined to inclade virtually
all government emplovees other than those working in profit-making enterprises.
The second arc employees of enterprises that provide public services such as
iransportation and electricity.

Puoblic Servants

The position of public servants can be stated easily: They may not strike under
any circumstances. This prohibition raises no apparent legal issues of any import-
ance, but an examination of the legal provisions from which the prohibHion results
is worthwhile for the lYght that it sheds on the struciure of the Labonr Relations
Proclamation and on the importance of severel of its definitions,

The Proclamation does not iwsell prohibit suikes by public servants. What
it does 15 to exclude public servamts from Its definition of “employes.” That ierm
is defined generally by Article 2(f) 1o include any “person bound under a contract
of employment as defined in Article 2512 of the Civil Code ...." This general
definition is followed by the enumeration of four groups of persons who, although
working under a contract of employment, are not to be considered employees
for purposes of the Proclamation: managemsnt personnel, domestic servaats,
agricultural employees op farms having fewer than ten permanent employees, and
public servants. '

The exclusion of these employees (in the ordinary sense of the word) from the
Proclamation's special definition of employee has a number of immediate con-
sequences, two of which are of concern 4o us at this pomt. First. none of these
personts may form a unica, since the Proclamation defines a vnion as "an

1 Proc. No. 2ib of 1963, Neg. Gar, vear 23, no. 3. The stahrte sually was promulgated
as an Imperial decree, Dec. Mo, 49, 1962, MNeg Gaz, year 11, o, 18, It was approved
by Partiament the following wear, with mimor amendments, and redegignated Proclamation
No. 214
Art, 2(sXIX20A. Al refermmoes in these foomoies sve 1o the Labour Relations Proclamation
except where Indicafed otherwise,

3 A, 2SNIXDD-.

[}

— 167 —



JourNAL OF ETHIOPIAN Law — VoL, IV — No. 1

organisation ... in which employees join'* (Emphasis added,) Public servanis
and the other excluded groups zre not barred by the Labour Relations Proclamation
from forming organizations to represent them in their dealings with their employers,
but no organization thal they might form can be regarded as vmion for puiposes
of the Proclamation. Accordingly, because the Proclamation allows only unioms
to conduct a strike, a strike by persons falling within one of these groups would
necessarily be unlawful onder the Proclamation.

However, “strike™ also is a term specially defined by the Proclamation. It is
a “iemporacy oessation of work by the concerted action of a2 proup of employees.™
(Emphasis added.) Since the exchuded groups are not “empiloyses,” any conceried
cessation of work on their part — what one would ordinarily call a strike — is
not z strike within the meaning of the Proclamation, and none of the limits imposed
on strikes by the Proclamation is applicable, In particular, there is no basis for
applyiog the provision making it uniawful for anyone other than 2 union to conduct
a strike,

So far as Lhese four excluded groups are concermed, it is for mwost purposss
as ¥ the Labour Relations Proclamation had never been enacted. No provision
of the Proclamation that is based directly or indirectly on the status of employee
is of any effect for them.

The effect of being thus removed from the scope of most of the provisions
of the Proclamation is aot the same for public servams as it is for ihe other excluded
groups, however, For the others, the effect is o leave them under the provisionas
of the Civil Code governing the relations betwsen employer and employee5 Of
these provisions, only ome, Adticle 3581, places any legal limitations on the right
to sirike. It provides as follows:

(1) The participation of the smployee in a strike shall constitute for the
emplayer good cause for cancellation where the strike has been instigated
with the sole purpose of injuring the emplover or has been declared
ulawfol by law or the public authorities.

(23 It shall in no oiher case constitute good cause for cancellation.

The limitation imposed by Article 2581{1) is ot very resirictive, Of the thrze
cases in which the provision applics, only the third — where the sirike has been
declared unlawful by the poblic authorities — is of any practical importance ar
present. Employees seldom if ever strike for the sole purpose of injuring their
employer: the injury done to the employer by the strike ordinanty is only a means
of achieving such other ends as higher wapes. As to the second case — declaration
of the steike’s unlawfolness by law — there appesrs not to be any such law at
present apart from the Labour Relations Proclamation (whick does not apply to
these excluded groups of employees) and the special legislation applicable omly
to public servants.

4 Ace i

s Art 2(q)

& There appear not to be apy provisions of ciminal law dealing generally with strikes
as such, although a porticular strike might be unlawful by reason of its object or the
methods used by the strikers (such as destruction of company propertvt For example,
the strikers in rthe EAL case, dizcussed below, were held by 2 eourt to have vielated
Article 499 of the Penal Code and Article 733 of the Code of Petiy Offcnces. See Tadesse
Abdi. Public Service Strikes in Ethiopio, (unpublished, Faculty of Law. 19670
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In addition, even whers Articls 2581(1) does apply, it does not forbid employees
to strike, Employeas who strike under the circumstances enemerated m it are not,
at lzast by force of that provision,” subject to crimmal penalties or even to 2 civil
order directing them to return to work, They are merely subject to dismissal with-
out the compensation that would otherwise be due to them and, if the strike
constitutes a breach of the employment contract, liable to the employer for the
damage caused by the stoked

The case is quite otherwise for public servants. In this and other respects they
are governed by special legislation, the 1961 Central Personnel Agency and Public
Servants Order and the regulations issued under it in 1962.° Article B3 of the
reguiations flatly forbids public servants to engage in comcerted refusals to work.
For public servants employed in profit-making enterprises thiz prohibition prob-
ably was implicitly repealed by the Labour Relations Proclamation. Those public
servants are not excluded from the Proclamation’s definition of employez and
therefore may form organizations having the rights given to unnions by the Pro-
clamation, apparently including the right to strike.!® For the great majority of public
servants, however, the prohibition still stands,

Employees in Public Services

The right to strike of public service employees is restricted by the Labour
Relations Proclamation itself. The controlling provision is Artikle 20X,
which makes it ap “unfair labour practice”™ — and therefore unlawful'! — for
emplovess or & labour union to conduct a strike that is

T Ardcle 2581(1) iz applicable because the strike bhas been declarcd unlawiul by law, that
law may carry its own <ivil or penal consequences. However, iE it is applicable because the
strike has been declared uniawful by “the puble authorites” it seems that no civil
or penal consequesces (other than the application of Article 2381013} could follow
unless the declaration was made pursusnt to a statuiory anthorization that provided for
such censequences, Indeed, it may even be guestioned whother it was intended that
Article 25811} itse)f should apply unless the public authority making the declaration was
crupowered to do 50 by some other legislatiom.

% Artiele 2581 appears also to comirol for emplovecs who are mbject to the Labwur
Relations Proclamation, and for them it gives st leagt a partial answer 40 an Enportam
question left bnanswered by the Proclamation: What are the rights of strikers relative to
workers that the emplover may have hired to replace them during the stoke. Article
5B3(2) appears to require the employer cither to rebire the strikers at the end of the
strike o pay them the compensation due to them for 4 dismiggal withowt pood canse.

9 Order No. 23, 1961, Neg. Gaz, year 21, no. 3, and L. Not. MNo. 269, 1962, Neg. Gaz,
yvear 22, no. 6 The provisions of the Civil Code goveming employment conlracts ate
expressly declared to be inspplicable to public servanty by Oode Article 2513,

10 Article 20{z) allows labour unions to “engage in all lawfnl activitles,” While thizs conld
be rexd to leave standing the earlier prohibition of Article 83 cwen as publie servants
who are employces for purposcs of the Labour Eelations Proclamation, it seems more
reasonable to read ir as allowing strkes by unions in cifromstances prohibited by the
Proclarsation itself. This issue iz largely academic in any evenot, since most or parhaps
all public servands working in the government's profit-making enterprises have been
cxcluded from the catcgory of public servant, and thos from the scope of Article 83,
by legsl notice. See, eg., L. ot No. 235 of 1964, Neg. Gaz., vear 23, no. 12, doing
wir For Ethiopian Asrlines emplovees.

11 Art I8
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“likely by reasons of the vital public nature of the enterprise
concerned or the essential character of the services being rendered,
such, as, without limitation, the provision of electricity, water and
other public ulility services, felephone and telegraphic com-
munications and transportation services, to produce serious poblic
mjnrg.‘“

The meaning of this provision is in one sense quite clear. Sirikes coming
within the terms of the provision are wnlawful, and a strike comes within the terms
of the provisien if it i3 likely to produce serious pablic mjury by reason of the
importance of the enterprizse or the service rendersd. The principal question of
interpretation that has arisen iz with respect to the central issuz of “serious public
mpry.” Or, $0 be exact, the question has been whether that issne is an issge when
a case under suh-paragraph G comes before the Labour Relations Board. To this
question two answers have beer given.

The first interpretation: In this author's view, a conclosion that a strike con-
stimtes an unfair labour practice under sub-parapraph G requires two hindings
of fact by the Board. [The reason for emphasizing the last wonds will appear
shortly.) They are: (1) that the strike is likely to capse serious public injary and
(2) that the reascon for the likely imjury is either the *“vital poblic naiure of the
enterprise concerned or the essemtial character of the services being rendered™
Th second finding is uolikely to cause much difficolty, since almost any sirike
that would be likely to cause serious public injury wonld be likely to do so for
the reasons stated in sub-paragreph 5. The essential nguiry for the Board, under
this imterpretation, iz 8s to whether serious public mjury iz likely.

The second interpretation: The other view, which probably has been adopted
by the Board, cepters on the specific enameration of certain services, such as
transportation, In sob-paragraph G. On this view, their enumeration constitates
& determination by the legisloture that strikes agamst such services are likely to
cause serfous public injury, There thus is generslly no need for inquiry by the
Board as io whether the sirike nvolved in a panicplar case is likely to do so.
S50 long &s the strike is against one of the enumerated services — and mearly all
of the cases likely to arise under sub-parzgraph G will involve sirikes of this
kind — the Board can dispose of the case by relying on the legislature’s
determination.

Probably ueither interpretation does really great violeoce 1o the languape
ar purposes of sub-paragraph G, and the secomd nlerpretation does have the
advantage of rendering unnecessary in most cases a factual inguiry that Iz certain
to be complex in zome instances. However, the first interpretation appears to
accord more closely with the provisions wording.

Perhaps this point will appear more strongly if the clauses of sub-paragraph
G are rearrangsd somewhat, so that it refers to strikes that are

“likely to produace serious poblic mjury by reasoas of the vital
public natore of the enterprise concerned or the essemtial
character of the services being rendered, such as, withomt
limitation, the provision of electricity, water and ather public
utility services. telephene and telegraphic communications and
transportation services.”
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Thus, rcarranged, the provision commences by referring to strikes “likely to
produce serious public injury.” If the provision stopped at this point there could
be 0o doubt but that it required the Board to make a determination of the likeli-
hood of such Injury i each case. What then is the sipgnificance of the rest of the
provision? Apparently, it further limits the scope of the provision by restricting
it to strikes in which the serions public injury is Ilikely for particoiar reasons:
cither the “vital public nature of the erterprise concerned or the essential character
of the services being rendered.” It is in the comtext of this Fmiration that the
eoumeration of particular services appears. The coumeration does constitate a
determination by the legislature, but the determination is thar the envmerated
services are “essemtizl,” pot that any sirike against them womnld by definition be
likely o cause Serious public injury.

Let us take, for example, bus service between Addis Ababa and lima, a
service provided by a number of different individuals and companies. How should
the Labour Relations Board deal with 2 strike apainst onc of these companies?
If we adopt the second interpretation the answer is clear: The legislature has
determined that sirikes against transportation {as one of the enumerated services)
are likely to cause sericus public isjury. The company that has been struck
provides transportation. Therefore, the strike is wniawiol under sub-paragraph G.

The case takes quite a different course, however, if we assume that the
legislature had determined only that transpertation is an essentie]l service and has
left the question of likely serfous public injury to the Board. A sirike against
an essential servics may or nray not be lkely to produce serious public injury. To
determine whether it would be likely to do so in this hypothetical case, it would
be necessary 1o consider the amount of wraffic moving by bus betwesn Addiz Ababa
and Jimma, the proportion of the traffic carried by the company threatened by the
strike, and the ability of the other carmers to absorb the taffic.

Although the position of the Labour Relations Board as between the two
competing interpretations has not yet become entirely clear — in part becanse
it has not had to deal with a case as doubtful as the hypothetical Addis Ababa -
Jimma tus case — the Board appears probably to have adopted the second interpre-
tation. Two cases involving sub-paragraph O bave $o far cone before the Board,
Ethiopian Airlines v. Ethiopian Airiines Union {the EAL case) and General Ethio-
pian Transpoctation Share Company, v. Genera! Ethiopian Transport Share Com-
pany Union!2 {the General Transport case). On October 20, 1964, the employees of
EAL wenl on sirike, stopping ihe airline’s domestic bt not ils international
service. Om the same day the Labour Relations Board met in emergency session
and gave the following decision:

“Whercas the emplovees of EAL did oot submit their grievances
to the Board in accordance with the Labour Relations Proclama-
tion 210/19463: whereas the EAT's activity is public iransporia-
tion serviees; whereas the stopping of such activity produces
serious harin to the public: and whereas under Article 22
the EAL employees have no night to g0 on strike under any
circumstances; therefore the Board orders:

12 The account of the two cases is faken from Tadesse Abdi, work cited zbowve at note &
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{1) In accordance with the authority vested in it by Article 12(a} (if), that the
EAL employees shall cease striking and return to their work....”

The General Transport Case arose somewhat more tham a year later, The
‘General Transport company operates the mumicipsl bus sysiem in Addis Ababa,
[is emplovees staged a two-day strike in December 1965, totally halting bus
service within Addis Ababa. In jis decision some months later, the Board
siated that

“the Petitioner Company carries people thraughout the Govern.
orates-General of Ethiopia and in the capital city; its function is
to provide transportation sgrvice. Employees in transportation
services are forbidden to strike by Article 2(sXi¥2ZHG)....”

‘Citing the EAL case as precedent, the Board then held that the employees were
ouilty of an unfair labour practice.

Taken by itself, the BAL case gives conflictiog clues as to the Board's
position In imterpreting sub-paragraph G. The Board expressly found that the
trike was likely to caonse serions public injury, which sopgests that it had
adopted the first interpretation, Om ithe other hand, its statement that EAL
cmployess “have no right 10 go on strike wttder any circumstances” points in
the opposite direction, since it indicates that at least so far as EAL is concerned
there is no need to comsider the likelihood of public injury in each case,

It is in the General Transport case that we find our warrant for concluding
thizt the Board probably has adopted the second inlerpretation. First, unlike its
decision in EAL, the Board’s decwsion in Generel Transpori condains no express
linding that the strike was likely to cause serious public injury, Second, the
Board again described the prohibition in “no-exception” terms and this time did
non confine iself to referring to the single company mnvolved in the case before it. It
stated simply that “employees in transportation services are forbidden to strike. . .
1§ this statement can be taken at face value, it reflects a full adoption of the sacond
interpretation of sub-paragraph G.

The Signiflcance of the Limitation

Public servants and public service employees stand in similar positions with
respect to the right to strike. Public servants may not strike under any cir¢umstances.
Neither may public service employees under the second interpretation of sub-
paragraph 6, and even under the first interpretation they are forbidden to strike
under many, perhaps most, circumstences. The significance of the limitation is not
the same in each case, however. Public service employees, even If we assume
that sub-paragraph G constitutes an absolete ban on strikes, stand in a considerably
stronger legal position in bargaining with their employers than do public servants,
and the difference between their position and that of ordinary employees is con-
sigerably less.

Although public service employees are, perhaps, absolutely forbidden to strike,
they arc otherwise free to take advantage of the rights given to emplo},.rees by the
Labour Relations Proclamation. They may organize themselves into umions, and
it a union of public service emplovess includes a majority of the employess in the
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enterprise, the employer probably is under 2 legal obligation to enter into collective
bargzining with it.)

These rights are important in themselves, They become more so by reason
of the broad powers given to the Labour Relations Board, The role of the Board
is in part the essentially judicial one of adjndicating legal rights and duties, Its
power o consider complaints of unfair labour practice!® is in effect a power to
enforce the duties imposed by the Labour Relations Proclamation. !* and its power
o arbitrate labour disputes!® apparently includes the power to enforce the duties
that emplovers and employees have imposed on themselves in their collective
agrecments.)”? Given the Proclamation™s broad definition of labour disputes, how-
gver, the Board’s jurisdiction over such disputes allows it also to settle bargaining
disputes — dispules as 1o wha! the parties’ rights and duties will b¢ in 2 proposed
BETSEMENT.

The Board’s power to arbitrate bargaining disputes is at least poteatially a
partial substitute for the right to strike. A union of public service employees can
lawfully threaten a strike in order to obtain comcessions from their employer in
al most 2 limited nuember of cases, bat in all cases It can submit the bargaining
dispute to the Labour Relations Board. Through the threar to subamit the dispute
1o the Board or through actuzlly submirtting it, the union has the prospect of obtain-
ing concessions that go beyond those obtainable by mere argument and appeals
10 the employer's sense of faimess.

A strong union is not likely to regard this righl to go to the Board as a
satisfactory substitute for an unrestricted right to strike,

1t mus be remembered, however, that ae union @ Ethiopia has 20 unresiricled
right to sirke® The right o strike is subject o a number of restrictions, of which

132 This obligation perhaps may be inferred from sub-Argeles 22(b) and (d), which impose
a duty to “negotidte freshy™ and “to setile labour disputes by pesceful mcans whenever
possible™ The point i hardly beyoad dispote, however, since these provisions refer
10 unions and employers’ associations ot not 1o individual cmployers. | should Be noted
that the obligation cannot be grounded directty on Articles 26 and 27, both of which
deal with the duliss of the parties otee they are engaped In collective barpaining.
The question here is whether they zre roguited to engage in such barpaining, not how
they must bebeve if they do so,

14 At 1%7a) (uk

15 A wiolaion by an emploves, omiom, employer or employer's associafon of any duty
impased by the labour Refatiens Proclamation is an unfair {abour practice. Art, I{st
ii!l} and (iiY {1k

16 Art 12{a)ik
L7 it has besn sugpested that ArL 1Xaki) was intended only to allow the Board to arbitrate
boargaining disputes and not dispmtes as 1o the terms of existing contracts, but it is
diffice’t o find any basis for this hmitation in the Proclamation. [ndeed. it would
appexr from the Proclamation that the Board has jurisdiction over dispules concernming
the inicrpretation of mdividual contracts of employvment (unless we can infer otherwies
from Article 33). Throughout the area of labowr relations jt it going to be neoccssary
to dotermine (1) where the Labour Relaions Bosrd has exclusive jurisdiction. (21
where 3t and the courts have contwrent jurisdiction, and (1) where oply the courts
have jurisdiction. €m the face of it, the Courts and the Board have concurrent jurisdiction
throughout the area, except in the matter of arbbating dispetes. Bargeinirg disputss
ordinarly cannot be resclved by the admdication of rights: they thersfors are not an
apymopriate matter for the coarts.

1% The closest thing o an unrestricled right to sirike may Be that possessed by persoms
iodher than pubiic servants) who are excluded from fhe definition of emploves in the
Labovr Relationse Proclamaton.

-1
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the most impertant has proved to be the sixty-day rule — the requirement that z
labour dispuie have been submitied to the Labour Relations Board for a period
of at least sixty days before the union goes oo strike, The effect of this role is 1o
give the Labour Relations Board the opportunity to arbitrate a bargaining dispute
before the union may strike to enforce its demands, and if the Board does arbitrate
the dispute within the sixty day pericd,'® the union may not subsequently strike,
since the strike would then be an artack on the Board's arbitral award and therefore
unlawful, 2

In sum, the difference between the bargaining position of public service emplo-
yees and that of other employees secms 40 come down to this: A wnion representing
a gronp of ordinary employees may sicike # the Labonr Relations Board fails
to seitle the bargaining dispute within sixty days, but 2 union representing & group
of public service employees may not sirike even then. In practice, considering the
Board's apparcit determinztion to preserve ixdusirial peace, the comtingency on
which the former unioa's right to strike depends is not likely to occur in many cases.

When we tuin to public servants we are again immediately confronted by
the fact that they stand outside the Labour Relations Proclamation. Because they
are cxcluded from the Preclamation’s definition of employee, their employer, the
government, iz under ro legal duty to bargain with them apd the Labour
Relations Board has no jurisdiction over their disputes with the government™
In place of individual or collective bargaining the Central Personnel Agency Order
has provided for the promulgation of uniform pay scales for the emtire public
service,? and in place of the Labour Relations Board the Osder has created the
Central Personnel Agency, whick is jointly responsible with the Minisier of
Finance for establishing the pay scales.™

Superfically the establishment of pay sczles by the Central Personoel Agency
may not appear too dissimilar frem the resclution of bargaining Jdisputes by the
Labour Relations Board. In each case a specialized govermment agency is determin.
ing the pay or other labour conditions for cartain employees, In the case of pro-
ceedings before the Labour Relations Board, however, the legal framework is
that of an adversary procesding. There must be a hearing, of which the parties
must be notified and in which they must have ar opportunity to be heard.®s The
Board i5 placed in the position of an impartial arbiter of the dispute betwoen the
employer and union,

19 Where the Board is porforming 2 guasi-iadical fupction, it presumably is under an
ohligation to hand down a decision: Legal righis are of no value vnless the appropriate
body is willing to enforce them. It is pot clear that it & under any similar obligation
where it Is called on to arkitrate a bargaining dispoie. Arguably in the latter cmse
it might simply te]l the partics to work out their owm solution.

20 ArL sXiN2IE

Y1 This conchisien can be reached by several different lines of argument. For example:
{1} the government is not an cmplover For purposes of the Labonr Relations Proclamations
so far as public servantz are concmmed. since an emplover is defined a5 “any persom
who hae work done by an employes.”™ {2) Bargziming batwesn the povernment and an
organization ropresenting poblie secvapts would oot be “collective batrgamming” becanse
it would not be betwesn the proper parties for such barguining (Art 23} and it would
aot concern “labour conditions™ At 2{e), {d) and (K.

X The Board has jurisdiction over “labeur disputes™ and “unfair labeds practices™ {Arl
12(a). Both of those ferms am defined 5o as o concemn only emplovers and emplovees.,

23 Central Personns! Apgency Ovder. cited above st nole 3, Am. 22

24 Thid

25 Aris 14-15.
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No hearing 15 required before the Central Personne]l Agency takes action with
respect to the labour condsions of public servants.® Nor can it be said ihai the
Agency is placed by the law in the position of an impartial arbiter. Its regponsibilities
in many respects make it more akin {o the personnel departmemt of a private
employer.

The importance im practice of these differences in law between the Labour
Relations Board and the Central Personnel Agsncy has yet 1o be seen. The first
schedule of pay scales has not yet been officially promulgated by the Agency
and Minister of Fmance. More important, there appears not yet to have been any
serious attempt on the part of public servants to form an organizaton to represent
their interests before the Apency. Until such an organization is formed, it would be
virtually impossible 1o hold a useful hearing on sach matters as pay scales even
il the Agency wished to do so.

M A hearing §s poguived in some Instances bofore disciplipary action is taken againsl an
individoal public servant. Public Service Regul.ahum Mo, 1 of 1962, cited above at note
9, Artz. %2 ff However, none is required for actions affecting public servants generally.
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