CURRENT 135UES
CONDITIONAL RELEASE!

(Conditional relsasa under Arts. 112, 306 - 12 Pen C. and Arts, 316-17 Crim, Pro. Cs —
Conditions for release — Jurisdiction to order relsase — Procedure for releaar.)

INTRODUCTION

Article 112 prevides that prisoners sentenced tc imprisonment may, on
certaie condition: laid down by law, be released om probation prior to the
expirstion of the term of sentemce. Furthermore, according to Article 207,
orders for conditionn] relense are to be made by the conrts. These: general rules
involve the following gquestions: (a) on whet conditions may an order for
conditionsl relemse be made? (b) which court is competent to make such an
order? and (¢) what & the procedure for making such an order? Similar
guestions arise with respect to the conditional release of pricomers sentenced
10 interrenent? which will mot be discntsed here.

CONDITIONS FOR RELEASE

According to Articles 112 and 207, oo order for conditional release may
be made in the sbsence of the following material snd personal conditions:
{A) (i) Twoe-thirds of the sentence must have been served or, in case of
a Iife sentence, twenty years must have been served;® and

{(ii} The prisoner concerned mus have satisfied, to the best of his
ability, such order or sgreement an may kave been made or
cotered into regarding bis civil Hability for the damape arising
from the offemce.t .

(B} (i) Conditicoal release must be “deserved” by the prisoner con-
cerned,f and it may not bp deemed to be deserved unless this
prisoner’s conduct “has been satisfactory™; ie., by his behavi-
onr and work while in pris&a ke gave “tangible proof of his
improvement.™

(ii) Since an order for condit. nal releass may not be made unless
“it affords & reasonsble chance of snceess,™ it does not suffice

Unbwe otherwise indicated &if references are 1o the Pensl Code of 1957,
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that the prisoner shounld have been of good conduct in prison,
Tt is also necessary that his character as well as the conditions
in which he will find himself upon release should be such that
an optimistic progonosia may be made? The risk inhereat in
releasing prisoners on probation naturally varies depending on
whether they will find jobs efter release, receive materis] and
moral support from their families and the like.

These are the only conditiona opon the fulfillment of which the making
of an order for cenditional relesse depends. Admittedly, Article 112 (2) states
that pewitentiary regulstions will prescribe the eonditious for, and manner of,
implementing the provisions of Article 112 (1), The fazet that regulations of
the kind have as yet not heen made should not, however. be med as an excuse
for declining to order conditional release, since they will aot lay down rub-
stantive reqnivements different from those laid down in the Penal Code, These
regulstions will, for instance. prescribe the minimom marks which a prisomer
should get before he ie eligible for release, the time for which or comditions
on which he may be made to live in those labour settlements mentioned in
Article 112 (1) (second paragraph) ete.. so that the decision whether he gave
tangible proof of his mprovement may be mede in sccordance with precise
criteria. But it does not and it cannot follow that, s¢ dong as these criteria do
not exist, a prisoner may not he deemed to have corrected himeelf and to he
fit for conditional relesse.

JURESDICTION TO ORDER RELEASE

No suthority other than the court is competent to make an order for con.
ditional relense. Soeh sn order by ite very nature requires a new jodicial deci.
sion since it affects & matter which is res judicate and implies the revision of
a judgment in foree. Thus the Prisons Administration may oot of its own
motion releaze prisomers on probation, even though it considers them to be
perfectly fit for release; #ts only duty is to advise the court as to whether an
order for relesss ought to be made in any particular case. Nor do other ex-
ecutive anthorities play any part in the decision whether a priaoner should be
released, since this decision is within the exchwsive jurisdiction of the courts.
Any other solution would, in addition te contradicting the principle of separa-
tion of powers laid down in Article 110 of the Constitution, amount to confns.
beg two steps which are fondementally differemt; mamely, conditional release
and pardon. There is no more reason for the executive te have a say in the
former than there i3 for the judiciary to have a say in the latter.

The court competent to order conditional release iz *the counrt haviog
passed the semtence in relation to which such order is to be made.™ It is not
required that thi= order shonld be made by the judges who passed the sencence;

2, Am 207 (2).
0. Crim. Pro. C, Arm. 216, Sobarte. (1) and (2} (=},



ConpirtoNAl RELEASE

thoss would be no justifieation for such 2 requirement as even the latter
judges do not know the prisoner well enongh to be ahle to decide whether he
ja fit to be released. All that is required is that the counrt that geve the final
judgnrent, whoever its members may be when release is applied for, should
be satisfied by the prision muthorities that the conditions for ordering release
are fulfilled.

PROCEDURE FOR RELEASE

An order for conditionel release may not be made except on an applica-
tion to this effect bemy lodged!! either by the prisoner himeeli through the
prison authorities (who must submit it to the court even thoagh they do not
agree that the applicant should be released; in such a case, their only power
is to atafe the reazons for their disagreement when the application is consider
ed by the court) or directly by the prison authorities {which should be the
practice whenever they are in favour of the applicant heing released.) The
epplication, by whomsoever mede, must give reasons, and the regulations to
e drafied voder Article 112 will presumsbly specify s form and exact con-
tents; it will then be decided im accordance with Sub-articles (2}-(5) of Article
217 of the Criminal Procedure Code (note that the public prosecutor may, for
good caase to be shown to the court, object to the granting of the application)
and, i it } grapted, the following rules will apply:

L. The court must fix a probation period not ahorter than twe, mor Jonger
than five, years' and the sentence will not be deemed to have been fully served
onless and until this period expires without any intervening revocetion of the
releass order.

2. The court may fix socalled rules of conduet' je., rules of the natnre
defived in Article 202, with a view to lessening the risk of a relapse. The court
may dispense with these rules when it considers them to be unnecessary.

It is often advisable that released prisoners should, in their own interest,
e subjected to a certain amonnt of supervision, which is normally to be carri-
ed gut by probaticn officers or charitahle institotions. The fact that the ser-
vices of such officers or institetions are not avsilable now should not be invok-
ed as a ground for oot releasing prisomers; to refuse release only for thia
resson would be contrary to the Jaw, since Article 210 (2) expressly provides
that no ceder for supetvision may be made which is unpractical or useless. The
Code, therefore, envisages that it may be imposwsible to supervise released pri-
B:T:m bt it does not regard this an obstacle to the granting of a conditional
T .

11. id, et Art. 217 (1).
1%, Act. (210) ().

13 Art. (210) (1).

14 Are. 200 (2).
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The reasom for this sclution i evident if one Bear: in mind that the
coutt may, on grauting an application for release, order “any measure for
securing the success of the probation.™® Thas, if direct supervision cannot be
exercised, there i nothing to prevem the court from ordering e.g., the released
prisoner to report io the court or the police at regular intervals or from re-
quiring a reliable person, whether or not a relative of this prisoner, to vouch
for the latter’s good conduct or gencrally 4o carry owt the dwties of a proba-
tion officer. In other word:, there is ample room in the Code for supervision
otherwise than hy probation officers or charitsble instititions, as the court has
full powers to presmcribe any requirements it deems necessary in view of the
prisoner’s reformation, so long as these requirements are not ingonsistent with
the aims of conditional release,

SUMMARY

No application for comditional release should be dismissed by the coart
except for want of any of the material or persozmal condition mentioned undex
paragraphas (A) and (B) above. Any dismiseal ordered om other grounds
muast he considered umlawful; eo too, any attempt to stop applications froms
being cent to court or any imterference with the courts’ powers regarding the
grauting of applications, would be unlawful. A prisoner who “deserves” to
be released may not be denied the beneofit of what he has emmed through hia
good conduct and his deire to correct himself simply becawse supervisory
suthorities are mon-existent (sice the purpose which the legislature had in
mind when providing for enpervision may be served equally well by different
methods to be specified by the conrt from case 10 case) or because his relesss
should, eg, displease the person, physical or juridical, againat whom he com-
mitied hin offence.

15, Arts, 302 and 210,
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