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Faculty of Law, Haile Sellassiec I University

Introduction

Ethiopia’: juristic development presents, in most respects. a striking con-
trast to the rest of sub-Saharan Africa. Only Ethiopia had #ts own ancient code
of law. Ethiopia zlone evolved a unique legal system related to itz tradition
and to both continental and common law concepts. Also extremely original is
the pace of development im, respectively, Ethiopian public and private law.
Indeed, while in the constitutional field, Ethiopia can be distinguished from
moat of Africa by the caution and gradualness with which its political stroctores
evolved from the traditional Ethiopian comcepts of govermment?! in the
ephere of private law the reverse ia true: in another contrast to most of Afries,
the recent reform of private law in Ethiopia was sndden and total. The reward
for the gradualness in Ethiopian constitutional development has been a poli-
tical stzbility unique on this strife-torn continent. As to the reasons for the
abruptness of our private law reform, they are dizcnseed below.

It & now geperally admitted in Africa® that the diversity and the com-
mueal festures of tribal custom in the fielda of land temure, family law znd
successiom, and its voids in other areas of law (eg. contract) hamper irade,
investmen? and social progress. The necessary modernization of Africas pri-
vate law structures has started or is overdue, It is hardest to achieve in the
above-named fields of law, wherein tradition is strongest and elabhorate. Grant-
ed this, by what methods should private lme he reformed: shauld there be a
legal evolution, or a juristic revolution?

The expert drafter of the Ethiopian Civil Code, Professor R. David, has
declared himself in favour of amd has followed what may be called the “revo-
lutionary™ approach. He explained his attitude as follows:

The development and modernization of Ethiopis necessitare the adaption
of a “ready made” system ... in such a manner as to sssure as quickly as
posaible a minimal security in legal relations.

1. This paper i& Lorgely based on &. Krzeermmowice, “A New Legislstive Approach to Coe
temary Law™, J. Eth. Studies, vol. L no. T {1963), p. 57, which iz om of print. The Lnt-
ter article was never poblished in & kiw jounal or in the Ambaric ltngange,

b 3 -‘if{g&mm “The Begime of Assembly in Ethiopia,™ J. Eth. Srdies, vol. L na.

. Eﬁr I;E;:r;uu dfnﬁn consule, eg., the severa] jssnos of Journal of African Low snd of
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We [Europeans] observe the -iability of our privale lsw, and we believe
with difficulty in the efficacy of laws which pretend to impose on private
individuals snother mode of conduct than that practiced by them ... This
position 46 not that of the Ethiopians... While safeguarding certain tra-
ditional values to which she remains profoundly attached, Ethiopia withes
to modify her atructures completely, even to the way of life of her people.
Consequently Ethiopians do not expect the new Code to be & work of con-
solidation . .. of actual customary rules. They wich it to be 2 progrrm en-
visaging & total transformation of society and they demand that for the
most part, it set oot new rules appropriave for the society they wish to
create, [further arguments are omitted].*

The above view has been subetantially supported by this writer:

No doubt the practical non-existemce in Ethiopia of customsry rales on
certain matters (e.g. in conirzet lawl and the fact that in other matters
{e.g. in family law) most customs are uncertain or vary from place to place,
group %o group and time to time. made it inconceivable even to consider
the idea of a mere legislative eonsolidation of all such customary rules as
are found to be followed in prectice. Law could not be simply “found™ and
aflirmed in Ethiopia. 1t had 1o be *made™ by rational choice from wvatio-
nal and foreign sources. A homogeneons legal system for this Empire conld
anly be created by a consciously reforming effort. In the Emperor's
words ... the primary requirement was “the modernization of thie legal
framework of Our Empire’s social structure.” The tenets of those historical
und’ sociological echools of jurisprudence which stress that law grows pri-
marily from custom through an organic non-deliberate process, seem vs-
lid... only in circomstances of relative stability. They are hardly appro-
priate for those mnciemt anciaeties which, as in Ethiopie, are suddenly ex-
posed to the impact of & violently competitive outside world. In such’ cir-
cumstances, the aim of our Code was, rather than to aanciify existing prac-
tices, to offer a nnified legal model for the sociely to come. 1 As cvinesd
by the Fetha Nagast, such reforming sima are not novel in Ethiopian
history.)*
The legal role of Ethiopia's traditional eustoms has thos dwindled and is
wow reduoced. It has, bowever, not disappeared amd may be researched with
profit. We chall attempt in this paper to determine, by amalytical process, the

4, R. David, “A Civil Code for Ethiopia™, Tuluns LR, vol. 37 (1363}, pp. 18689, p. 193,

5. fr. Erzeczunowice, “The Eihicpian Civil Code: s Usefnlresa, Belstion te Custom and
Applicability™, F. Afrlcen L., wol. 7 (1963, pp. 173-T4. Suck reforms perhrps owed
thuir =nccess in Erhiopia to the traditigns! atitede of at the most, bare sofferamee
toward those customary mles which &id pot secord with christian jdeals and equity
_{nunr.ran.ing with the ondiscerning reverence which was accorded 1o sncestral custome
in _nl‘.hw Parts of Africa). It seems thet foreipn interest im the usages of Ethicpian
gociety hag failed to tranforns this soundly ddfident sttitnde toto ope of amthosizem for
“astomary law™!
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domain of custom under the Civil Code. We shal? Jisewss, in turn, the Code’s
repeals provision, the factors explaining it, and the five ocutlets for custom
subsisting nunder the Code. This will be followed by a conclusion.

The Repedals Provizion.

Among the matters onsidered by the Londen Conferenee on “The Future
of Law in Africa® (January, 1960) figured the problem of judicial and legis
lative adaptation of custompary law to existing meeds.® The metbods of gradmal
adaptation therein preconized seem strikingly at variance with the all-out re-
peals contained in the comprehemsive Ethiopisnm Civil Code of the same year
{1960) , whose Article 3347 (1} reads as follows regarding “Repeals™:

Unless otherwise expressly provided, all rules whether written or eustom-
ary previously in force concerning matters provided fer in this Code
shall be replaced by this Code and are hereby repealed,

The above Article vepeals prior law and custom whether #t be contre or
practer legem. It might have been less destructive of tradition and custom to
replace the sweeping terms “coticerning matters provided for in this Code™ by
the terms “inconsistent witk the provisions of this Code.” Such terms would
have restricted the repeal to what contradicts the law, without affecting what
wonld merely supplement it.’ 4s it stands, this rabulr rasa repeal of the legal
past is without precedent in Africa and can only be likened to the French Iaw
of Ventose 30, Year XII, on which M. Planicl, in his Civil Law Treatize.® com-
ments as follows: “That statute, in promnlgating the Civil Code, repesied in
its entirety all the old law... No other repeal is comparable to this coloasal
operation . . ." But while the French Civil Code merely finalized a mature in
ternal evolution, the Ethiopian one imports unfamiliar legal concepts from
abrosd. 8¢ it may indeed be expected thar jts effects will sometimes be
* . . stltified where the people themselves persist in doing & thing which they
are supposed by legislation to have ceased From-Joing...™ Such persistence,
if generalized, could undermine the public order; disputes might be settled pre-
valently out of court and }aw. One aim of this paper is to show that this need
not necessarily or overwhelmingly happen. Indeed, there are certain {1} tradi-
tional, (2) actual and (3) technical factors supporting and explaining the Ethi.
opian choice of a comprehensive codification with all-out repeals. These expla-
natory factors are discuesed below.

Expleanatory Factors

G See AN, Allot (ed.}, The Future of Law in Africe (London, Bmierworth, 19603,

7. Or conrse, the same tesult, had it been desived, could have been artzined by mot enae
ting any general repesls clamse (4 less desirable method in a sociely mot conversant
with the copcept of “implied” repeals),

8. M. FPlaniel and &. Ripert, Treatise or the Civil Lew (1%th ed. 1939), [Translhvion,
Louislaves State Law Inalitmte, 1959), vol, 1, mo. 227. -

9. Aliot, op. ciz. note G, ot p. 33.
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Ethiopia cannot be considered in a purely Aftican costomary context. Its
tredition emhodies elements of Mediterranean (imcorrectly called “Western™)
civilization, with its Judeo.Christian and Greco-Roman components. Constantine
snd the Nicasa council loom large in Ethiopian lore. The kingdom of Axum
was an ally of Justinian. Above all, there is a tradition of one basic authority
und law at the centre, whick preserved this empire through centuries of tribu-
lation. Codification is no new concept here. The Ethiopian Christians’ ancient
canon and civil law was comprebensively formulated — possibly in the 16th
century — in the Fethe Nogest (Law of the Kings}, drawing mearly all ite
preceptz from the menophysite mother church at Alexgndria, The civil law
part contains, among others, elements of East-Komar law. Readers interested
in this topic will find introductory infermation and further bibliography in
RL.R. Canevari's Fethe Nagaest, Milano, 19361

Now let us pass to actuality. Though codification, in its comprehensive
aspect, is a familiar coneept here, the venerable Fetho Negast has hecome 20
outdsted az to be rarely invoked. Prior to 1960 Ethiopian civil adjudication
was based mainly on equity {ineluding persuasive foreign precedents) and cus-
tom, the latter being varied and uncertain. Save for Eritrea,! Ethiopian custo-
miary laws were not reduced to writing, thongh descriptions of social customs
have appeared, e.g., in traveller:® reports and in the ethnological bulletin: of
the University College of Addis Ahaha.!? The tribal and local variations of legal
cunsioms are legion. Their progressive unification by gradual processes might
take generaticns, while Ethiopia’s survival and progress in « non-leisurely age
require speedicr solutions. 5o rightly or wrongly. a short cot was taken im
emacting the present Ethiopian Civil Coede with its sweeping abrogation of the
legal past. This most unusnal method mcludes, however, devices for safeguard-
ing some continuity. The rew teckmique, of interest to the lawyer, will he dis
cuzsed helow at lengih. It iz hoped that the distingnished expert”® who drafted
the code on continental lines, will be willing to add his mises au point, if any.

To start with, it may ke in point to quote from Hi Majesty the Emperor's
preface to the Ethiopian Civil Code.

The rules contained in this Code are in harmony with the well-established
legal traditions of Our Empire. ., and heve called, as well, upon the best
systems of low in the world. No laowo which ts desigred to define the rights

10, A romplete smmotasted Tnglish tramslztion of the Feths Nogasi by Abba Panlos Teedas
will be publiched in the near fnture by the Facully of Law, Haile Sellosele I University.

11. Sec F.F. Rossel, “Eritrean Castomary Law,” F. Africen L. vol. 3 (1059}, p. 99, The lead.
inz recent work in thiz field is F, Ostind, Travdate di Dirite Consusisadingrio dell'Eritrea
{Avmara, Cortiere Eritrep, 1954).

12, Alen, cg, in various issees of Ethiopic OFserver, and jn Amheric boaks Ly Balambares
Muhtema Szlassie Wolde Maskal,

13, g:ull;i:sur Rége David, the renowned compsrativist of the University of Parle Faw
culty,
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and duties of the people and to set out the puinciples governing their mu-
tual relations can ever be cffective if it feils to reach the hearis of those to
wham it is intended to apply ond does not respond to their needs and cus-
toms and to nalural justice,

This mesat wise and generous pronouncement seems, prima fecie, incompa-
tible with the shove-mentioned “repeals™ provision. To cite again:

Unless otherwise expressly provided, all rules whether written or custo-
mary previously in force concerming matters provided for in thiz Gode
shall be replaced by this Code and are kereby repealed.

But a closer analysts will reveal five avenues alomg which traditional rules
and customs are or may be preserved. These outlets for custom are: 1. incor-
poration™ of custom, 2. reference to custom, 3. filling cade vacuums, 4. judi-
cial imterpretation and 5. para-legal outlets. We shall dizcass them in turn.

Ontlets for Custom.

1. Incorporation of Custom.

A large core of Ethiopian customary law is preserved through its incor-
poration into the Civil Code. In this way, formulated enstom becomes general
statute Iew. The very nature of this method precludes its application to local
customs, But even within general custom, the codifier’s approach was dizeri-
minatory. Below, is a tentative outline of the Ethiopian legislator’s senszible
standards of choice in this field. The choice is all-iwportant lere, sinee under
the “repeals” provision what is not included in the Code is ahrogated.

The Codification Commission®s and Parliament’s records are not yet pub-
lished. But we can already assume — judging not merely from hearsay bur
from the very results of the codification werk — that the *general™ cuztom of
the land {its “common law™) has been more or less included in the Ethiopian
Civil Code where: {a) it is sufficiently “general” as to be practised by at least
a majority of the highland population; {b) it is not repugnant to the natural
justice which permeated that ultimate old authority, the Fetha Negaust; (e} it
iz ot contrary to imperatives of social and economic progress {the retention
of retrograde practices in land transfers'® is provisional and non-uniform: it
cotcerns local customs) ; (d) it is eufficiently clear and articulate as to he
capable of definition in civil law terms. The incorporated cusiom has indeced
been molded, togethier with “received” foreign sclutions, inta the technical

14. Rather them "codification™, since the costoms ere not intact bul were reshaped to fit in
with selotions received frem abroad, or “comselidation”, which term weuld, in addifion,
enggeast & retention of pest Insidences of custom,

15. Civ. Co, Arts, 3368 -67,
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frame of eivil law coneepts, categories and classifications.'t Licidentally, the
nbove fonr requitements are zomewhat implicit in the Emperor's cited preface,
which shows appreciation of (a) traditional “customs™, (b) “natural justice™,
{c) “needs” of the recipients and (d) legal clarity.?

The mentioned standards of choice cansed the Civil Code's Book on Obli-
gations and the separately emacted Commercial Code to bhe overwhelmingly
foreign in origin, as in these peentially modern branches of law there was an
understandable lack of indigencus tules responding to the set requirementa,
Un the contrary, in the traditionally cultivated branches of law concerning
family, land and succession, many fitting general customs have heen preserved
through their inclusion in the Code.

It would he beyond the scope of this paper 10 attempt an enumeration
of the Code-incorporated general customs (as distinct from “received” law).
Several of them eoncern personal and family law, which is now one for all,
whatever the particular family customs held by distinet groups. As this unifor
mity has been widely warned againsi and is unique in Africs, the devices mi-
tigaling s impact ot dissenters will be stressed throughout thi= paper. Some
fine points of law are involved in the question whether — on the face of the
aweeping “repeals™ provision — the distinct personal status recognized to Mos-
lems in a prior procedural proclamation® must be deemed abrogated with the
rest of past civil law and custom. 1 do not fecl entitled to pronounce on this
questicn {which has political implications). It 2eems provisionally solved — im
favour of Moslems — by the continuing factual recognition by state courts of
the jurisdiction of Kadis Councils applying Mozlem personal law. Clarifying le-
gislation might follow in due time.

By way of example and by number, here sre a few of the Civil Code artt-
cles which secm to incorporate, wholly or partly, an important customary rule:
560 £f., 652, 725, 849, 852 (implying exclusion of spouse from intestate inhere
tance), 13168, 1170-79, 2067 with 2113-14, 2142,

2. References to Custom.

The “repezls” provision under discussion abrogates, within the Code's
wide ambit. all past customary rules “unless otherwise expressly provided,”
that is, save where the Code itself expresly refers 1o custom. The Code repeals
what it has not incorporated or imeluded by reference. Legizlative provisioms,

16. Incidentally, this cansed some imsmperable diffienlties in trapslations from the Code®s
French master draft into the nncongerial ofifeial languages of Amhbardc (anthoritative)
and English. Amhberic lacks legal terminology. As for English lega! terms, they do mot
fit in, See 6. Krzeczupowicz, “Ethicpian Eegal Educstion™ {s1. Language Prohlem),
I. Eth. Sendies, vol. I, oo, 1 {1963}, pp. 6%-T70.

17. The relevamt quetation belng: “Ii 35 easential that the law be clear......
18. Kadis and Naibas Couneils Proclamation, 194, Proc. No, 62, Veg. Gz, year 3, oo, 9.
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far from supplementing custom, are mot even aypplemented by it And t:'lm
Gode only in few instances refors to cusbom. It may be instructive o summarize
those instances. They concern varying local customs, a5 distinct from th& geme-
ral ones discussed above. Clearly, where an approved custorn is general, it need
not be referred to but is “incorporated™ in the Code.

Below is an illumimating list of the Ethiopian Civil Code'a rere references
to local usage. Their rarity reflects the prevailing trend for unification. We
shall quote or ontline them under the headings Family, Succession, Property,

Contracts, Torts,

Family

Art. 567, — Form of betrothal.
The form of hewothal shall be regulated by the usage of the place where
it is calebrated,

Art. 573. — 2. Morel prejudice [cauced by breach of betrothall.
2] Tn establishing the amount of mdemnity and who is qualified for re-

quiring it. the court shall have regard to local custom.

Art. 577, — Foricus kinds of marriages.

{1) Marriages may be contracted before an officer of civil statns [swch
officers ere mom-existent in the countryveide; cf. Article 3361 oo sow-
pengion of the jmtroduction of civil statms regieteral.

(2) Marriages conlracted according to the religion of the parties or 10
local eustom? shall also be valid vnder this Code.

Art, 580. — [Customary marriage results from such rites as, under s commu-
uhity’s reles, constituie a permanent union. ]

Art. 606, — Marringe according to custon:,

{1} The conditionz on which a marriage according to custom may be cel-
ebrated and the formalities of such selebration shall be as prescribed
by docal custon:.

Axt. 624. — [The conditions and formalities of customary marriage may be
sanctioned by customary fines or damages.]

Arts. 807-8. — [The legal chligations of maimtenance between relatives by blood
or marriage in the direct ne, and between foll and half brothers and sis-
ters, ave asscssed having regard to local customs.]

19. It remains to be scen whether this exclusion need apply to fmmre castoms. The Code
repeals only these “praviensly in force” Bm what will give “fores™ to fninra eustoms?
Their force ntay be mainly permasive in that they influsnce the judges in their inter.
pretation of lows (ef, infre, our remarks oo the omtla of “Jadiciel Interpretation™) .
How ditferent in this French - Ethdopian sppooach from, e.g, the Swiss Civil Code which,

20 s;lrh;nfmm repealing cmstom, clearly anjoine it applicstion praeter legern {Art. 1)1

20, adexically, meombars of the natiomal establighed i

T oy Do ot the lighed chorch marry more often in emite
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Note: It has been stated that several of the Code-ineorporated general customs
are found m the family law. We now see that the latter also containe some
references to local cmstoms. These provide a weloone mitigation of the
law’s impact on groups of distinet family costom. Otrer cushioning devices
corat: mores familise will be described helow s.v. “Pare-Legal Outleta”.

Succession

Note: The law of succession comtaine oo referetices to cpetom, so that disinct
customs of inhevitamce have now no independent validity and can sarvive
only by being followed in testmments or in compromises, The law of intes
tate inheritance — while incorporating the genersl customary tule of po-
terng paternis, materng materiis (Art. 849 f.) — disregards local veria-
tiomw in the arder of intestacy. Local practices may, in turn, disregard that
law — through effecting those customary compromises described below
sw. “Para-Legal Outlets™,

Property '
Art. 1132. — Definition [of *“intrinsic elemem™].

{1} Anything which by custom is regarded as forming pamt of a thing shall
be deamed to be an intrinsic element thereof [for the purpose of desl.

ings in such things — Art, 1131].
Art. 1168, — Principle [of nsncaption].

(1) [establishes a fifteen year period for land-acquisition by sdverse pos-
zession | Provided that no land which w jointly owned by members of
one family in accordance with custom may be acquired by usucaption
and that any member of such family may at sny time claim sech land.

Art. 137]. — Rights of way end rural servitudes.
[They] shall be of such extent as is recognized hy local castom.

Art. 1489, — Principle [of communal exploitation],

Lmdownedbyanagﬁcultmﬂmmmmitysuohmaﬁﬂageurtdbaﬂnﬂ
be exploited collectively whenever such mode of exploitation conforma to
the tradition and custom of the community concermed.

Art. 1490. — [providing for future codification of euch customs by charters, ]

Arts, 149697 — [giving further recognition to custeenary modes of communal
exploitation.]

Note: Procedures for progressive revision of such “modes” (roles) are facili-
tated by Articles 1498.99 .

Arts. 3363-67. — [retaining the customary practices es to tramsfers of right= in
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land erge omnes, for = long ae land regisigation provisions® are mot in
foreel.

Note: In a few developing aress the costomary practice alveady is registration.
Coniracts

Art, 1713, — Contents of contract.

The partice shall be bownd by the terms of the contract and by such mei-
dental effects as ave attached to the obligations concerned by custom . ..

Note: This importamt recognition of “convemtional neages” bardly calls for
comment, einee it B part of most legal systemes. Iis specific applications in
Ethiopia are most frequent and inleresting in lease of lanwd: »see
Arts, 2083(2}, 2090(1-2)}, 2997({2), 3006{2), 3013(3).

Tores
Art 2116. — Cusiom.

(1) I fixing the amoast of the fair compemmation [for moral njury] pro-
vided for in the precedimg Articlee, and in establishing who is quali-
fied to act as represemtative of the famdly, the comrt shall have regerd
10 local usages.

(2) The court may not disregard ench nsages unless they are amachronistic

or manifestly comtrary to reason or morsls.
Note: This refevence to Jocal wsage mpplements incorporated gemeral custom
on moral injury.? The latter includes {Art. 2113) what was once, with less
sophistication, called blood money, with this basic difference: the “blood™

money of old did stop penal proceedings, which our *moral”™ compensation
does ot

3. Filling Code Facuums
The discassed “repeals™ provision abrogates all pricr cusbomary rules “con-

cerning matters provided for in this tode” A contrario, customary law may
apply to matters mot provided for therein. But in the fields covered by the
Code,. custom does not even supplement partionlar legal provisions, Otherwine,
the legimlator would have repealed only thoee rules inconsistent with the ense-
ted ones, amd not all roles in pari materie.

As pointed out, in matters lying beyond the Code’s ambi, costomary Iaw
s preserved (whemnutmmlstmtwmhﬂhﬂ*hgmhm} But the Ethiopian
Civil Code, with its 3,367 articles, is s0 comprehensive that hardly any firting
field was left out. 8o far, only one occuors to me, in relation to a chain of legis-
lative omissions: thﬂﬂmlﬂudeuyﬂnothmgabmtmmMﬂMptiw
the moneysaving ones; such “saving” co-opersiives arve merely subjected
{Art. 405{1} ) to “the provisicas of the Commercial Code™ which {Aﬂ.ﬂ]ﬂ}
2L Title X, Civ, G
22, Civ. C. Arts, 2105.15.
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in torn, sohjects them to possible ebactments, which have not existed so far,
bat ave in the process of enactment at the time of writing. Now, in this country,
various groups co-oparating through mutwal savings, loans, ete. are customary
(e.g. the Ekub). Most of their rules zeem to bave originated among the Gurage
tribes. Thedr description is beyond the range of this paper.® But it js submitted
that ench rules did fH1 a code vacuum and thus could have been applied subo-
nomouwsly, apart from nsing the concept of conventional meage under Art. 1713

4, Judicial Interpretation.

The Ethiopian codes are of cobntinental type In pure continental theory,
judivial interpretation is no source of binding law, which carmat be judgemade.
But appeal courts being puardians of continmity, the persuasive force of their
jndgments is such that, as M. Planiol pats it “m fact the amount of law esta-
blished [in Framce] by decisions of the courts aince 1804 is considerable.” And
based om case law. The lxtter will be created by Ethiopian higher courte when,
i order to decide a case, they will have to apply code Tules whose meaning is
disputed hefore them. For this reason — after having discussed incorporation
of cumbom, reference to custom, and code vacuums — we 2ot oot judicial nter-
pretation as the fourth legal avenue along which Ethiopisn customary law may
be preserved.

This avenue becomes of overriding importance when we consider the Emp-
eror’s preface to the code. The Ruler’s pronouncement is of legal significance,
emanating as it does from He who shares the supreme legislstive power under
the Ethiopian Comstitution of 19552* His preface, as quoted supre s.u. “Exple-
natory Factors”, clearly shows that, contrary to whet the sole “repeals™ provi-
ston would suggest, & break with tradition and custom was not cortemplated.
There can he no betier evidence of the legislator’s intent which, accordimg 2o
continental doctrine, should guide our interpretations of recent law, A hreak
with legal tradition mot being imtended, it is mdeed subuitted that Ethiopian
courts shomld, where appropriste, asign customary meanings to the Code’s
phrasectogy.

In doing it, they must act discerningly. Article 1733 forhide interpretation
of contracts and, a fortiori, statntes whose provisions are clear, Many Code arti-
cles are clear, or fully clarified by the context or the French mastertext. Among
those thiat, beimg lees clear, or too general, admit of more than one meaning,
we must distingnish. Customary meanings (1) should be amigned to Code texts
incorporating prior custom or referring 2o it (e, in family Jaw) and (2) abould
not be undiscemingly assipned 1o texts represemting “received™ law, as these
may lose sense and consistency unless imterpreted through their dectrines of

53, On this topic sss Asfaw Damze, “Ekob™, Univ. Coll, of Addis Ababe Ethnol. Soc, Bull,
no. § {1958}, p. 63.

%4, Planigl and Ripert, ap. cie. nate 8, at no. 14b.

23, See, e g Art. 38 Bev, Conat
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origin (e.g. m obliggtions law). Being horrowed from “the best eystems of law

mthewwld“ (Emperor's preface, op. cit.), such texts were mitended to mesn
here what they meant there

We ahall now exemplify the above propositions:

(1} {a)

(h)

2y (m)

(b}

In the section ot Heferences to Custom, we guoted Article 1168
which excludes nsucaptions of land held in customary joint ewner-
ship by “members of one [amily”. whe can always claim sach
land. The term “family” withowt qualification ussuall‘_r means in
Europe “single” family (parents with children}. It is submitted
that here the term “family™ must acquire the customary meaning
of an extended mass of persons descemding from an even remote
common amcestor from whom the mndivided property originated;
thiz allows each such perzon at all time to claim the joint land or
kis share in it. Incidentally, Asticle 551(2) scems to set a limit
to such claims by #mplying that the claimant (who challenges the
usmcaption} must noi be separated by more than seven genera
tions feomm the smeestor concerned.

The a0 called “#rregular wnion™ (Art. T08) betweorn man and wo-
msn has, in common with marriage, the followmg two effects:
the praesumptio puternitatis with respect to chibdzen conceived or
born during the unton (Arts. 715 and 745), and the man'’s lia-
bility for the womam's bounsehold debts {Art. 714, ¢f. Art. 660). By
virtue of Article 709 (1) such irregplar nnions arise where the
behaviour of the man and woman i “amalogous to that of mar-
vied people” Now, should such smalogy be extended to cover
behaviour typical for those customary umions called ba-demos,
in which the woman I temporarily hired for allround duties
somewhat similar to those of a Tegular, permanent (of. Art, 580)
w:lfe? Hmdfnmtwedmﬂmmays!uﬁycummhmth&

unsotmd. They may create precedents im sesigning a
l[htmteni} significance to bo-damoz metons. Thas, B0 such snions,
aredit will be obtained, and off-springs’ filiation affirmed.

The degemerate practice of “artificial imsemingtion” being un-
known to Ethiopisn cemtorn, the mesning of this term for the
purpoes of Article 794 {dealing with the effect of such imemina-
tGon on ohild deowning) must needs be drawn from its foreign
naage.

Much of the Code's “received” contract baw is abetract and makes

little semse unless explainesd throagh its Romandstic doctrines of
gy

{c} But this ia needless where the cantract Iaw is clear; ez such fa-

miliar rule as *Qffer or acceptance may be made... by signe
opsimally in mee...” (Ant, 1681) ‘—mmqu:teobvmly that
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whatever be the customary cobrluding handshake or drink ete.,
it seals the acceptsmce (the rule actmally amounting to one of
those referemces to custom discusssd in a prior section).

Whether the courts will or will not choose 1o accept our suggestions, it i
essential that they be coneistent amd do Dot vary their interpretations, as this
in lien of case law would produce lewlessness, Case reporting in this Journal
will belp 10 ensure such comsistency. As to basic rules of interpretation under
Ethiopian law, the reader is referred to G. Krzecrunowicr, “Statutory Interpre
tation in Ethjopia”, i vol. I {1964], p. 315 of this Journal.

5. Para-Legei Outlets

The above discussed “legal” outlets for customary law, i.e., the incorpere-
tion of custom, references to custom, filling code-vacuums, and judicial imter-
pretation, do not exhaust the problem of the mcidences of customary rules in
practice. There remain for us ip examine cerisin peculiar “para-legel” cuvtlets
for the factnal reappearance of such customary Tules #s have n. independent
velidity in terms of the “repeaks™ provision®. We ahall analyze in turn: (1) pro-
visions of family law lesving certan discretionary powers with marriage par-
ties or arbitrators; {2 provisions of the contract of compromise, giving in-
direct samotion t varions costomary arrangemends; (3) the ontlet
* Associationa”.

{1} Family Law.

It has been thown that the impact of the miform family law on groupe of
distinct enstom i= mitigated by references to local usage. Here we shall examine
two general deviees cushioning that impaet through sanctioning the traditional
inter-familial amtonomy in marriage affairs:

{a) Within an elastic frame of binding substantive law, the Code vests a
largely discrevionary™ legal jurisdiction in the cnstomary “family ar-
bitrators” (the marriage witnesses). They decide om warriage diepn-
tes”® and on the granting of and the personal and pecuniary effects of
divoree, which is proponnced by them legally omt of conrt® Their de-
cistoms are without appeal save by epecial impeachunert (Art 736).

86. The main rach loophels for custorm, bot one not amensbls to eialyds within this
article, perhbaps consists in Lbe sbsence in oor Code of a concept of void mareiage
FEven bigamona marriage, Trohibited by Ayl 585, can only be “dissolved™ on application
of speuse or prosecutor (Art 612), which the lsiter hardly ever bothers and the former
{whe ja pumishable snder Pen. C. Art. 616) deres to do! The sweeping comsequences
of this “loopbole™ with respect to [actual preservation of castom exll for a ficld smmdy
tather than a diecmssion in this papee.

27, See. e g, ATt 695 (2).

29, Sea Civ. C, Arts. 641(2), 64802}, 65502}, A56{c}, 660(2) and batically, Art. 725 poict
at that sustomary figare, the Nagar Abbat (“father of the cass™) or pru;ree&p:rbit::
of marriags, whoe may aleo be “first witness® und/or gnacanter of the marTinge compact.

29. See Civ. C, Arts. 665 -52, $01-95 and basically, Art. 72728
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Betrothal witnesses similarly arbitrate betrothal dispates (Art, 723).
This opens a back door, in fact if not in theory, 1o loeal customs which
ate “repealed”, that 8, not referred 10 by the Code in the express
way required by the “repeals™ provieion. Repealed customary law may
thus re-appear via compulsory arhitration.

(b} Axticles 627 and 632-33 provide apother para-legal cutlet for Family
costoms. They allow the spouse or spouses, either jointly (before mar.
riage)} or throngh the family arbitrators (during marviage}, to fix or
vary both their personal statps in the merriage and it pecuniary effects
(the Code rules it these respects heinmg, save exceptions, permis-
aive — cf. Art. 634}, Clearly cnstoms of po independemt validity will
permeate such marriage arrangements, which must, however, respect
the mandatory legal duties of support and cohabitation® Ome effect
of this system is that, contrary to a world-wide principle that persoaal
statns is not in commercip, the epouses may set somewhat freely even
“their reciprocal righits and obligations in matiers comcerming their
pereonal relations™ [Art. 627(2}, which rights the family arhitrators
may later modify (Art, 632{2) ). Such: marriage arrangement or mo-
dification may for instance, contrary to & mon-mandatory tule provide
that it is the hishand whe “is bound to attend to the household duties”
(ef. Art. 646) [zn jmprobable conjecture). Or, that i is the wife wha
chooses the common residence {ef. Art. 621). Prima facie, a marviage
arrangement conld al:o cancel the duty of fidelity previded by Article
643" or, In arcordance with some customs, limit sach duty ta the
wife® But our Peral Code makes auch inference inadmisahle; under
#ts Article 618, adultery is 2 punishable offence.

Ethiopian marriage may thus be viewed as a status whoee proximate incid-
ences may be partly fixed by the parties entering it, pessibly in accordance
with costom, amd whose remote incidences snd/for terminstion by divoree are
made dependent on arbitral decisions which are also oper to “customary™ in-
fluences. “Pure and simple™ referemce to custom is, however, prohibited
{Art 631(2) ).

(2) .Compromise,

We have discussed the legal jurisdiction of family arbitratore (marriage
withiemes) . But more matters may be affected by factnal arbitration by eldems®
which is neither compulbsory, nor ustzlly comtracteal in terms of Arts. 332526,
but in which customary disputants often cannot help but concur, effecting a
compromize. For example, inheritance conflicts may be thoe sdjused by the
“repealed” customary rules, the resuking arrangements being valid as comtracts

3. Arts. 636 and 440, -Ser albo mandatory Arts. 638 -39,

3l. Whose Sabarticle (3), forbidding contrary arrengements, was strnck out by the Codi-
Fication commisaion: wee Corrigendn of Ethiopian Civil Code.

32. Ei?y wonld mot prevent sadultery from being a cause for quick diverce wader Arta,

33. The w.-ulh:l semageilé.
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under the Code's tion of compromises,* which are made upsstailable
by Article 3312, regarding the “Mistake of right,” to wit:

(1) As between the parties, the compromise shall have the foree of res
judicata without appeal.

i2) Itmﬁyngthaeomestadonnhegmundofnm'ﬂakemadehymem
Luﬁh'u&uhepmﬁmnmmuﬂngtheﬁghmmwhiﬂhmyhawm

Consequently, a party’s ignoranee, which is bound #o be common, of Code
law #6 to the trze extent of the rights (e.g. sueeessiom rights) ecmpromisad by
him does not invalidate the compromize applying customary rules. Rules repeal-
ed in law may thus reappear in fact. They will not bind gua eustomary rules
but goa legal compromice. They are not a fit study object for the Tawyer, but
for the ethnelogist. The same i true of the customary Tales applied para-legaily
in marriage. They have no independent validity bt hind gua merriage con-
tract or qua arhitral decision, as shown above.

(3) . Adssociations.

It is possibl: to recognize certain taditional nge-prade, blood, worship
{Art. 407) or other custamary proupings as valid “non-profit” associztions
(Art. 404), If thi: ever happens, their rules will naturally bind not gua custom
but gue legal memoranda of association (Art. 408)., The point may often he
practically irrelevent because “legal”™ proceedings seem needless, indeed un-
weleome, in most such tribal groupings.

Conelusion

The Civil Code's “repeals” provision ceverely limits the fiald of legal ap-
plication of custom in Etbiopia This limitation is the outcome of the specific
tradition and comditions of the country which resnlted in a strong unification
rrer?. Nevertheless, and apart from the just diseussed para-legal outlets for
custom, analysiz kas revealed four legal outlets for customary law. The legal
outlet of custom-ncorporation is mow frozen, barring further supplementa-
tion from outside. The remaining three legal outlets, to wit, Codezeferences
to custom, Code vacunms and judicial interpretation, safeguard a minimta
field for study of customary laws. There is, of course, no “minimum” for the
sthnologist who studies usage irrespective of itz binding force in law. But the
lawyer is, in his research, restricted to what js sanctiomed st siate level. Fur
thermore, thoush he can attempt, where appropriate, juridical amalyses of
the sthnologist’s matertal, his proper source for research is court reports of
cases wherein hindimg custom is proved or noticed, or customary interpreta-
Liops sanctioned. The Fthiopian Civil Code being recent. and a reporting sys-
tem not vet developed. there are no such case reports yet on the issues discuss-

24, Civ. C, Arta. 3307 -24.
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ed in this paper. There is thus little scope for lew research in reporied cases.
This explains the rather shsiract character of my sargument, for which I beg
forgivenes.

. Doubts have been expressed by eminent lavyers * on the practicability of
a oiform Ethiopisn codification of civil law including that of family, 1and
end suceession, wherein custons are stromgest. This feat, nnprecedented in
Africa, ia now schieved in Ethiopia by the technigues discussed above. It would
be presumptuous to emil detailed prognostics on the futare measure of success
of that gigantic piece of legislation with its sweeping repeals and allembrac-
ing contest, A new legal tunic, even from the best jural tailors, is bound to
scratch the social body. It i to be hoped that the Ethiopian judiciary. using
the indicated ountlets for custom in a consistent way and reporting decisione
redevant thersto, will succeed in mitigating the harshnes: and incertitudes of
transition from the aneiemt to the new ways.'

35, E.g. Oustini, op. ciz. mota 11, at p.. 8.

36. At the time of goinz to press, we were shown Professor VanderFoden'a pamphler “An
Introdustion to the Sovrces of Fthiepian Lew”, appearing in Vol I No. 1 of the
Journal of Ethiopion Lo, The historical and bibliographical azpects of Professor Van-
derlinden’s work are very valushle. Some of his legal ewslyses ara less 0. In Part I,
dealing with Costom, Professor Venderlinden dizcusses onr earlier paper, of which this
wtiele £s but & developmemt (see mete 1, supre). His dsrmsdon inclodes some rather
inmetnrate references to and gowarranted constructions of the Civil Code. With respect
to the enforceahibry of cugtomary law (snd of Moslem liw: see Part IV} in Ethiopia,
onr lna.m.a& cn}kzagne reaches axeggeratad econclusions which, in eur wiew, are quits
ji:;:ﬁ;-f]ahhlq :::2 the luw on the books and rontraty to, both legislstive fteni wod
Professor Vandwlmdm scems to advocate the stody of costetns for the sske of sdvencing
the law. Bm his witevmpn, if Followed wonld ameumt rather po “putting the legal rlock
Bbock” for the sake of studying customs! In order to prevert swch untoward resait, we
shall ?Thnm o th::'ﬂml,suu a;h;:mon ax epace & availahle iz the Jowrnal of Ethiopian
Lew. So Commeant ek th i : 3 s
den'’s work in is major ﬂpﬂ: e menlionad grest memity of Professor Vanderlin-
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