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INTRODUCTION

In Lhis article the writer hopes to explore the Ethiopian law of nationality and
domicile and the law applicable to determine matters of personal status. In Ethiopia
the foreigner has always been welcome. Many foreigners live and work here, often for
many years, but do not become Ethiopian nationals. A country with a large foreign popu-
lation is thus faced with questions of nationality law, questions of who is domiciled there,
and questions of what law shall govern the personal status and relations of individuals,
In this paper I propose to present the existing provisions of law relating to Ethiopian
nationality, review such legsl distinetions as exist between Ethiopians and forsigners,
discuss the provisions of the Civil Code that cover the domicile of naturzl persons and
to deal with the question of the poverning perscpal law.

NATIONALITY

Acyuisition and Loss of Ethiopian Nationality

it is provided in Article 39 of the Revised Comstitution that “the law shall determine
the conditions of acquisition and loss of Ethiopian nationality and of Ethiopian citizen-
ship.!"" The existing law on the subject is the Ethiopian Nationality Law of 1930,2 which
is still in effect. The Civil Code of 1960, it skould be noted, contains no provisions with
respect to the acquisition or loss of nationality, though it does contain provisions relating
to domicile,

There are two basic approaches to determination of nationality and citizenship,?
that of jus samguinis (nationality by blood) and jus sofi (pationality by birth). Underthe
principle of jus sanguinis, a child takes the nationality of his parents (where the parents
are of different nationality, it is usually the nationality of the father) irrespective of where
the child was born. Germany, for example, has adopted parentage as the decisive factor;
children born of German parents are German whether born in Genmany or abroad while

A

The same provision is contained in Articke 18 of the Constitution of 1931.

2, Law of July 24, 1930, Throughout the articls (he Gregorian calendar will be used unless otherwise
indicated. Bowever, Ethiopian cases are cited to the Ethiopian Calendag,

3, Of these two terms, “nationality” 15 used more io an interoational context and “'citizenship’ o a
local context Dustinctions belwesn ciizns and oationals are frequentiy made in countries that bave
colonial possessions. For example, a person bom in a possessiocn of the United States is called a
national rather than a citizen, United Stapes Code, Title 8, Sevtion 1408, For parposes of international
law, there iz no distinction between citizens and nationals. Ses generally, Sifving. Wationality in Com-
parative Law, 5 American Journa! of Camparative Low 410-415 (1956). Mationals of a country having
a monarchial form 3 govertment such as Ethiopia are sometimes called subjects. As used in this
article, “nationaliey™ and “citizenzhip™ have the samec meaning.
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children of foreigners born in Germany arc not Gerran nationales but take the nationality
of their parents *

Under the principle of jus soli, children born in a nation, whether the parents he
nationals or foreigners, become nationals; conversely, children born to its nationals
residing abroad, are not nationals.5 Argenting is classified as 2 nation in which the territo-
ry on whick the birth occurs is the exclusive determining factor.®

Many pations recognize clements of both principles in their natonality law, with
one or the other usually predominating.” The United States is primarily a jus 2o/ natjon.
The Fourtsenth Amendment to the Constitution provides that “all persons born or na-
turalized in the United States, and subject to the jutisdiction thereof, are citfzens of the
United States,..”” This provision insured that afl the newly emancipated Negroes and
their children would B¢ Ametican citizens. This provision also proved of great valus
during the large wave of immigration to the United States in the late ninetcenth century,
as all the children born in the United States of newly arrived immigrant parents would
be American eitizens.® Children born abroad are eonsidered ¢itizens of the United States
in certain circumstances.® Where both parents are American citizens, the child, though
born abroad, is considercd an American citizen by birth!? so long as one parent had
a residence in the United States or its possessions prior to the birth of the child. If only
one parent is a cftizen, that parent must have been a resident in the United States or its
possessions for a continuous period of at least one year prior to the birth of the child.1t
Where one parent is a citizen who did not reside in the United States for a continuous
pericd of one year prior to the birth of the child, bat was present in the United States
oT its possessions or served in the military services for periods totaling 10 vears, at Jeast
5 of which were after attaining the age of 14, a child born abroad is considered a citizen.
Eut such a child must, prior to attaining the age of 23 and after the age of 14, spend at
feast 5 years continuously in the United States. It is clear that these provisions are very
restrictive, and that the prime basis of eitizenship in the United States is birth there

France originally followed the jus samguinis principle very strietly, Under Article
I0 of the French Civil Code “every child born of a Frenchman in a foreign country was
French.”” A child bomn in France of a foreigner was not French, though under the pro-
visions of Article 9 of the Code a child bom in France of a foreigner could upon attaining

4. Reich and State Nationality Law of July 27, 1913, pamgraph 4. Under Article 119 of the Constitu-
tion of the Federal Republic (West Germany) all persons who possessed German nationality or
who were accepted as refugees of Crerman stock as of 3] December 1937 ate Germmuans. Perzons who
lost German nationalicy by the acts of the Nazi regime are regranted thizs nationality upon applica-
tion. In the absence of other provisions, the Law of 1913 is the basic natiopality law. Under that
law the legitimate child of a German father & German, as is the illegitimate chikd of 8 German mother.
See the diseussior in Oppenheim, Fnrernationa! Law (3th ed., Lauterpacht). Vol. 1, p. 851,
Oppenheirn, ibid. This would not, of course, include children of forsgn diplomatbic representatives.
Oppenheim, ibid,

For a listing of the different approaches toward pationality based on a 1935 study sce Bishop, fu-

ternationof! Law 415 (2d od, 1962). The original study will be found in 29 American Journal of Inter-

marianal Law 248, 256 (1935). Adthough some changes no doubt hawve besn mads, the study gives

a generz] idea az to the distribotion of the different approaches.

g In the case of Limired Stater v, Wong Kim Ark, 169 [0.5. 645 (1338), the Supreme Court held that
the child bormn in the United States of Chinese parents was a citizen of the United States, thevgh
at the times the parents were not eligible to become naturalized citizens. Under the fus soli approach
the status or condition of the parents iz irrelevant as long as they are subject to the jurisdiction of
the state in which the child wes borm, iz, they arc oot diplomatic officials.

9. This is sat forth in United States Code, Title §, Section 1401,

}. Omly Amcrican citizeny by birth are eligible o become President, Constitution of the United States,
Article IT, Section I(5).
11, Sgc United States Code, Title 8, Saction 1401 (F).

P
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majarity claim French nationalitv. The French approach fluctuated over the years as
different nationality laws were enacted, but the French Nationality Law of 19435 extensive-
Iy employed both principles in an #fort to increase the number of French nationals. The
provisions are interesting, as they demonstrate an eflort by a nation to obiain as many
naticnals as possible.

Under Article 17 and 18, the legitimate child born of 2 French father is Franch
irrespective of where he was born, as is the legitimate child of 4 French mother where
the father's nationality is unknown. Unlike the United States, there are no residence
requirements imposed on the parenis. Where a child first establishes filiation'? against
a French parent, whether the Father or mother, that child is French. S0 tog, if one parent
is French and the nationality of the parent against whom the first filiation action is brought
is unknowan, the child becomes French upon successfully maintaining an action of filia-
tion against the French parent. Under Article 19, subject to an option to repudiate, the
legitimate child of a French mother and foreign tather is French, as is the natural child
recognized by or successfully liated against pavents, one of whom i3 Freach. The above
provisions are essentially based on jus sanguinis, as the country of birth is irrelevant.

The French law also coatains many elements of jus sofi.!? Where a child is born
in Franee of a father who was born in France, though not necessarily a Freach national,
that child is French. The same is true when the parent against whom fliation was first
established was born in France, The legitomate child born in France of a mother also
born in France is French, subject to his right of repudiation; so is the cluld of a parent
borm in France when that parent is the one against whom filiation was established the
second time. Under Article 21, the child born in France of parents whose nationalicy s
uvaknown is French unless he is filiated and takes the nationality of the filiated parent,

Where the child was born in France of foreign parents, neither of whom was born
in France, the child is considered French upon atiaining majority if he is then residing
in Framee and has been residing there since the age of 16.'* He may decline Freach na-
tionelity in ceriain circumstances, and in certain circwmstances the government may
oppose the petition. Under the Law of 22 December 1961, military service can be sub-
stituted for the five vear residence. Such a child can also claim French nationality prior
1o reaching majority if he has resided in France for five years. If he is under the age of
18, the ¢laim can be made by his guardian. There are special provisions velating to children
who were raised in France, though not born there; under cortain citeumstances they
can acquirc French nationality as well.15 It is clear that France, while retaining the basic
principle of fus samgrinis, has adopted many #lements of jus soff in an effort to increase
the number of French nationals,

Since some states use jur soll and others fus sgnguinis and many a combination of
both, not infrequentty individuals are born with dual nationality. For example, a child
born in the United States of German immigrants who had never renounced German
naticnality would be considerad American by the United States; the same child would
be considered German by Germany, Duoal nationality may arise also if 2 woman takes
her husband’s nationality upon marriage under his national law, but does not lose
nationality under her national law. Some states provide that a rational loses nationality

12. Fiiaton in the broad semss is the process by which the parentage of a child 3 ascertained
Sez generally Civil Code of Ethiopia, Chapter (0. The t2mm may also refier 10 80 action brought by
the child for a judicial declaration as to his parmtage.

13. Sec particularly Articles 23, 24, 44 and 52 of the Freoch Wabonality Law of 1545,

14. K the principle of fus sofi were strictly followed, the child would be French irrsspective of where he
was residing.

15. Law of 22 Decomber 1961, Article 55,
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by accepting foreign nationality; others permit their nationals to take on foreign
nztipnality without losing original nationality. In the latter case, dual nationality may
ulso resulr, Conflicts frequently arise; for example, during the Second World War, when
children born in the United States of alien parents were visiting the home nation of their
parents, they were often conseripted into military service in those countrigs on the ground
that they were nationals because of the nationality of their parents.l® Efforts have been
made by some nations to resolve the problem of dual nationality.??

Another condition that may arise is statelessness. This results when a person loses
the nationality of one state without acquiring nationality in another. For example, under
the laws of some states a woman loses nationality by mateving a foreigner; if her hus-
band’s national law does not give her his nationaliry, she is stateless. In certain cireurnst-
ances a person may be deprived of his nationality by his nationallaw!#, without acquiring
another nationality. 159 As we will see, Bthiopian law makes every effort to avoid both
dual nationality and statelessness.

ow that we have considered comparative approaches to nationality, let us look
al the Ethiopian Matienality Law of 1930. Ethiopia follows strictly the principle of fus
sanguinis. Any person born in Ethiopia or abroad whose father or mother is an Fthiopian
is an Ethiopian subject. *? If the father is an Ethiopian subject, the child automatically
acquires Ethiopian nationality, but if only the mother is an Ethiopian, the child must
affirmatively clect to become an Ethiopian national by living in Ethiopia and proving that
ke is divested of his foreign nationality. Such a child, upon doing so, is to be considered
an Ethiopian subject by birth.2! A child born to an unmarried Ethiopian woman would,
of course, be Ethiopian,

The Law contains no provisions by which a person born in Ethiopia of loreipn
parents is or can become an Ethiopian national except by naturalization. In other words,

l6. Angther conflict may anss 35 to claims against a government where the claimant is a Natfonal both
of the clatming state and the stats against whom the claim is made. In the Camevare Care, decided
by the Permanent Coutt of Arbutration w 15912, the Tralian and Peruvian governments agresd to
submit o arbitration claims arising out of the failure by the Peruvian government to homor certain
checks issued by that government (2 a fircn. The elaim passed into the hands of oertain persons, onc
of whom was Ralael Canevaro. The tribunal was given jurisdiction ealy to consider ¢laims of Tealian
naticnals againgi the Peruvian povernment; thus, if Canevarg aere not an Itabian gational, the tribun-
al would have no jurisdiction to hear his claim. Per: followed fus soli to determine nationality while
Leaty followed fus sarguinis. Since ha was born in Pern of an Ttalian father, Both Pem and Taly would
consider him their national. The court held that for purposes of his status as a claimant, Peru had
the right to consider him as its national and that he was not an Iialian national within the meaning
of the arbitration agreement,

£7. Ome is the Hague Convention of April 12, 1930, Another is the Protocol on Military Obligations
in Certain Cases of Double MNationality., Wot 2]l countries are signstories to these agroements.

12. During the Nazx regine many persons were depoved of German nabonality becanse of their neligion
or political asseciations. These people were thus rendered stateless. Ales, certain couttries provide
for forfeiture of nationality by the commission of certain acts, and the person who thus forfeits his
pationality may become stateless.

19.  Scc the discussion of atternpis to provide protection to stateless persons and the material cited therein
in Bishop, Infersational Law 4148 (2d ed. 1962).

0. The term “‘subject™ is used, since Ethiopia is 2 monarchy. Mote that for international Iaw purposes
there 15 e distingtion betwoen 2 npational, citizen or subject, The status of Ethiopians Nving in Eritrea
i governed by Ooder No, & of 1952, Neparit Gareta, September 11, 1952, Under Scetion 7 of that
Qrder, it is provided that all inhabitants of the terricory of Ertrea, cxotpt persons posssssing forsign
nationality, are Ethiopian nationals, All inhabitants horn in Eritrea and having at least one indigenous
parent or grandparent wene alen declared to be Ethiopian nationzls. Hewever, if such persons possess-
ed loreign nationality, they could rencunce Ethiopian nationality within six months of the date of
the Order. If they did not renounce, they were declared to lose their foreign nationality. The terms
of that Order are identical with the United Mations Proclamation establishing the Federation. Sec
United Mations Proclamation ™o, 390 (4), December 2, 1950,
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the concept of fus soit does not exist here. On the whele this is sound. The zreat majority
of foreigners living here are Furopeans — coming from a diffecent cultnee and a different
ethric group, Children born of such parents should not automatically be considered as
Ethiopian nationals and probably would not desive such autematic assimilation. Those
that desire io do so can obtain Ethiopian nationality through naturalization. However, many
persons from areas such as the sonthern Sudan, northern Kenya and Somalia have entered
Ethiopia. They belong to the same ethnic groups as Ethiopians living in the border arsas
and upon entry, became fully assimilated. Such persons and their children are often in-
distinguishable from the Ethiopians residing near the border, but technically neither they
nor their children are Ethiopians. Perhaps some modification should be made to
provide that members of certain specified ethnic groups who live in Ethiopia with the
ittention to remain here permanently?? should be considered Ethiopians and
that children of such persons born in Ethiopia are Ethiopian subjects by birth. With this
possible exception, the principle of jus sanguinis seems well-suited to Ethicpia.

The Law contains provisions with respect to the effect of marriage, legitimation
and adoption upon Ethiopian nationality. & foreign woman who enters into a lawful
marriage with an Ethiopian takes on Ethiopian nationality. An Ethitopian woman who
marries a loreigner loses her Ethiopian nationality only if the national law of her husband
confers his nationazlity upen her. This insures that no Ethiopian woman will become
stateless by marriage and, where possible, tries to prevent married women from having
duai nationality.23

The same principle 15 applicable with regard to legitimation. Note that legitimation
docs not exist in Ethiopia, because there is no legal concept of illegitimacy. A child is
the child of parents against whom filiation is established: once established it is irrelevant
whether the parent against whom the filiation was established is marded to the other
parent. Thus, the child filiated against an Ethiopian mether or father would be Ethio-
piar, But, If a child bora to an unmarried Ethiopian woman would become Jegitimated
by o Torcign father under his law, problems would arise. Again, in an effort to prevent
cither dual nationality or statelessness. the Law provides that such a child loses his
Ethiopian nationality by the legitimation only if the national law of the father confers
the father’s nationality upon the child with all attendant rights.

Adoption of an Ethiopian child by a foreigner does not cause the child to lose his
Ethiopian nationality, Conversely, a child who is adopted by an Fthiopian does not there-
by acquire Ethiopian nationality. Here, dual nationality and statelessness are possible,
For example, il an Ethiopian child is adopted by a foreigner and under the national law
of the adoptive parent the child takes on the nationality of his father, such a child would
acquire dual nationality. By the same token, if a child adopted by an Ethiopian loses his
former nationality under his national law, he would be stateless unless he acquired Ethio-
plan nationality by naturalization. It may be that at the time the 1930 law was enacted,
the adoption of forcigners by Ethiopians was rare and the concern was to prevent an
Ethiopian child from losing his Etinopian nationality. NMow that adoption is fully covered
by the Civil Code,24 adoptions between Ethiopians and foreigners may increase, Perhaps
the provisions of the Nationality Law should be reconsidered. It may be that an Ethiopian
child adopted by a foreigner should not lose his Ethiopian nationality, though it is diffieult

21. This is important, as thers arc distinctions is the enjeyment of politice] rights Between subjects by
birth and others. See the discussion, infie at note 3E and accompanying text.

22, In other words, domjeiled hiere. See the discussion, infre at notss 53-62 and accompanying text,

23. A foreign woman married to an Ethiopian might have dual nationality if her national law did not
causc her to lose her nationality as a result of the marriage. Still, it is desirable from Ethiopia’s stand-
point that a married woman have the same nationality as her hushand.

24, Civil Code of Ethiopia, Chapter 11.
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to see why he should be in a differsnt position from an Ethiopian child legitimated by a
forsigner. But clearly a foreign child adopted by an Ethiopian should not be rendered
stateless theveby; if he loses his former nationality, then he should obtain Ethiopian
nationality by the adoption.?s

A foreigner may become naturalized after five years of residence in Ethiopia. He
must be “of full age according to the regulations of the national law,” which would be
18 under Article 198 of the Civil Code. He must be “able to earn his living and to
provide for himself and his family.” He must “koow the Amharic language perfectly,
speaking and writing it fluently,” 25» Finally he “must have act previously been condemn-
ed to any punishment for crime or breach of the commeon Jaw.*” The latter provision must
be read in light of the Penal Code, which has codified the penal law and which includes
petty as well as sericus offenses. Tt is difficult to believe that a person convicted of a petty
offense should be denied naturalization. Perhaps the term “crime or breach of the common
law™’" should be interpreted to include crimes “malum in se,”” that is, acts that traditionally
were punishable as crimes in Ethiopia or are generally recognized as wrongful. This matter
would have to be determined by the Commission charged with passing on naturali-
tion applications.

The Mationality Law provides for a special government Commission comprising
the Minister of the Interior, the Minister of Foreign Affairs and another “dignitary of
the Empire,” presumably to be appointed by the Emperor or His designee. The Com-
mission iz to examine the application and hear the applicant in person. Hs decision is
final. Naturalization doss not extend to the wife of 2 naturalized person; she must make
her own application, The Law says nothing about children, and in the absence of express
provision, it must be assumed that children would have to make their own application
upon reaching the age of eiphteen,

Ethiopian nationality may be lost only by the acquisition of another nationality.
In the case of a2 woman, this would includz loss by marriage with a forgigner, providing
his national law conferred his nationality upon her.28 Where a person voluntarily acquired
another nationality, he would lose his Ethiopian naticnaiity, even though the law of the
state of his new nationality permirted dual nationality,27 The Law contains no provisions
dealing with loss of nationality through commission of certain acts or engaging in unlaw-
ful conduct. The laws of some other nations contain such provisions. In France, for ex-
ample, a naticnal who serves in the Armed Forces of a foreign state despite an order to
quit from the French government loses his French nationalify. He must quit within six
months after the receipt of notice unless it is impossible for him to de so.*® France aiso
provides that certain acts of persons who have acquired Fremch nationality ether than
by birth will cause them tolose their nationality.2? These acts include the conviction for a
crime against the internal or external security of France, conviction for crimes punishable

25, ancefmlyﬁemndmadnp&ed:hﬂdﬂesmmufaﬁn:hm But now such 2 child cen claim
French nationelity if he resides in France. Law of 22 December 9461, Article 55

25a. Under & later amendment to the Mationaity Law, 25 Maskaram, 1926 E.C., the requirements of
ﬁwmmufmﬂnum&ﬂmm&mhan:maybewmwﬂbythnﬂumnﬁmm

26. Under American law a woman does not lost her natiovwfity by marriage, Undsr French law
a woman keeps her French nationality upon marriage unlets she repldiates i, and she cannot
repudiate it unless she is able to acquing her hushand™s nationality under his law. Mationality Law
of 1945, Article 54,

27, Amerian law is to the same effect. United States Code, Title 8, Section 1481 (a) (1). InFtanm.haw

ever, such a person does not lose his French pationatity until fifteen years have elapsed from

time he was eligihle to perfors mifitary service, Hemaympudmmhﬂfmmmmiltyﬂunns

that ime, and if he does so, ke will not iose his French natiopality. Matiopality Law of 1945, Articles

B7, BB.

Wationality Law of 1945, Article 7.

Nationality Law of 1545, Articke 58

28
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under Articles 109-131 of the French Penal Code,?® condemnation for desertion, acting
ot behaif of a foreign government contrary to the interests of France or incompatiblc
with the guality of a Frenchman, or conviction for any crime which is subject to punish-
ment of five years of imprisonment. These acts must have occurred within ten years from
the date of acquisition of French nationality.®! The loss of nationality also extends to
the wife and children of such a person providing that they were originally of foreign na-
tionality and have retained such foreign nationality.??

In the United States, there are extensive provisions dealing with loss of citizenship
by the commission of acts, which include taking an oath of allegiance to a foreign state,
serving in the armed forces of a foreign state without permission of the United States
government, accepting employment for a lorcign government where an oath of allegiance
is required, voting in an election in a foreign state, desertion in time of war, committing
treason and departing from the United States with the imtention of avoiding military
service.* The United $States Supreme Court has upheld the power of Congress to provide
for loss of citizenship by voting in 2 foreign election,** but has held that it is unconstitu-
tional to deprive & person of his citizenship for desertion?? (he could, of course, be punish-
ed for desertion) or for leaving the United States with the infention of aveiding military
service *4{again, such a person could be punished, but not by loss of citizenship). Certain
provisions dealing with loss of citizenship by naturalized citizens were declared uncon-
stitutionz]. since they were not applicable to aitizens by birth.37?

These are illustrative of the provisions relating to loss of nationality contained in
the laws of other nations. As stated previously, no such provisions exist in Ethiopian
law. It may be that such provisions would be inconsistent with the concept of Ethiopian
nationality and the desire to prevent the statelessness of any Fthiopian, no matter what
he has done. As the Jaw now stands then, Ethiopian nationality can only be lost by the
voluntary acquisition of another nationality or the obfaining of another nationality by
marriage or legitimation.

The Nationality Law makes it very easy for an Ethiopian who has lost Ethiopian
nationality to reacquire it. All that is necessary for a person who has lost Ethiopian nation-
ality by acquiring another is for him to return to Ethiopia and to apply to the Impenal
Government {presumably to the Ministry of Interior) for re-admission. There is no dis-
cretion to deny the application. So too, a woman who has lost her nationzality through
marriage to 3 for-igner may re-obtain Ethiopian nationality upon dissolution of the marti-
age by divorce, separation or death if she becomes domiciled in Ethiopia and applies
for re-admission, As pointed cut earlier, a child born of an Ethiopian mother in a lawFul
marriage who takes on the gationality of the foreign father may reacquire Ethiopian
nationality by living in Ethiopia and divesting himself of the paternal nationality.
Apparently this is #ot applicable to a child who acquires his father's natiopality through

30. These sections cover the crimes against the Comstitutional Charter, vislations of the civil rights of
others and attacks zzminst lberry.

31, Mationality Law of 1945, Article 00,

32, Nationality Law of 105, Article 100,

31, ilnited States Code, Title 8, Section 1481,

34, Parez v. Brownell, 356 7.5, 44 (1958).

35. Trop v. Dufles, 356 U5, 811 (1958).

6. Kemmedy v. Mendoza-Maortiner, 372 U5 144 (1960},

37. In Schueider v. Rusk, 84 Supreme Cowrt Reporter 1187 (1964), it was held that Congress could
Dot constitutionally provide that a naturelized citizen Iogt his citizenship by residing for three yERIS
in the country of his birth. The sourt emphasized that native born citizens were not sabiect to this
restriction and held that the discriminatfon was so unjustifiable as to violate doe procass.
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legitimation. Where Ethiopian nationality is reacquired, the person is considered an
Eihiopian subject by birth rather than by naturalization.

In summary, Ethicpian follows the principle of fus sanguinis to determine nationality.
With the possibie exception of children born in Ethiopia whose parents, though foreigners,
are of the same ethnic stock as Ethiopian groups, this approach is fully satisfactory, The
Nationality Law tries to prevent dual nationality or statelessness. There are provisions
relating to the naturalization of foreigners. Ethiopian nationality can only be lost hy
taking on another nationality or through marriage or legitimation; but once lost,
Ethjopian naticnality is not difficult to regain. On the whole, the Nationality Law of
1930 seems well-suited to Ethiopia’s present needs.

Distinctions between Ethiopian Subjects by Birth and by Naturalization

Such legal distinetions as exist between subjects by birth and subjects by naturaliza-
tion, are found only in the area of pelitical rights. Article 38 of the Revised Constitution
provides that there shall be no discrimination amongst Ethiopian subjects with respect
to the enjoyment of all eivif rights. A eivil right is defined under Article 389 (2) of the
Civil Code as one, the exercise of which does not imply anv participation in the govern-
ment or administration of the country.?® There are some limitations on the exercise
of political rights by natvralized subject,

Under Article 95 of the Constitution, only Ethiopian subjects by birth may vote
tor candidates for the Chamber of Deputies. S0 too, under Article 96, Deputies must
be Ethiopian subjects by birth, and under Article 103 Senators must be Ethiopian subjects
by birth. There is no requirement that judges be Ethiopian subjects by birth or even that
they be Ethiopian subjects 3% Under Article 67 of the Constitution, no one may be
a Minjstet unless his parents were Ethiopian subjects at the time of his birth; if they were
not, it is immaterial that he was an Ethiopian subject by birth. There is no requirement,
however, that his patents be Ethiopian subjects by birth, so that the child of naturalized
parents is eligible to be a Minister as long as they were naturalized at the time of his birth.
With these exceptions, there is no distinction between Ethiopian subjects by birth and
by naturalization.

Distinctions between Ethiopian Subjects and Foreipners,

In every nation there are distinctions between nationals and foreigners both in terms
of enjoyment of rights and performance of duties. While this is true in Ethionia as well,
the distinctions are such that it is clear that thers is no attempt to impose serious disabili-
ties upon foreigners,*? This spirit is refiected in Article 389 of the Civil Code, which pro-
vides as follows:

(! Fareigners shall be fully assimilated to Ethiopian subjects as regards the enjoy-
ment and exercise of civil rights.

(2} Al rights the exercise of which does not imply any participation in the govern-
ment or administration of the country shall be considersd to be civil rights.

(3} Nothing in this Article shall affect such special condidons as may be prescribed
regarding the pranting te a foreigner of a permit to work in Fthiopia.

38. Rightz which imply such participation may conveniently be called political righis.

39. The reguirmments for appoinoment to the judiciary are set forth in Articls 111 of the Rewvisad
Constitution.

41, Tt is inreresting (o nole that under the Administration of Justice Proclamation of 1942, Negarii

Gazeta, January 3i, 1992, the courts ate prohibited from giving effect Lo any law that makes harsh

and insquitable distinctions berween Ethiopians and forsigners.
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Article 389, of course, must be read in light of the other provisions of the Constitu-
tion and Code that do make distinctions between Ethiopian subjects and foreigners.
The main statutery restriction is that foreigners may not own immovable property herc
except in accordance with Imperial Order.*! This is also applicable to rights of usage
for a period exceeding fifty years or a like interest terminable on death.*? A foreigner
must dispose of such praperty to an Ethiopian within six months; otherwise the property
will be seized and sold by the competent authority. ** Articles 389-393 are the only articles
of the Civil Cede specifically dealing with foreigners,

The other distinction: between Ethiopian subjects and foreigners are contained in
the Constitution. Of course, foreigners cannot vote ar hold pelitical office. Under Article
47, every Ethiopizn subject has the right to engage in any occupation: this is-not true
of foreigners, as the provisions of Article 389 (3) of the Civil Code indicate. *+ Only Ethio-
pian subjects have the right of peaceable assembly 4* and the right of unrestricted move-
ment throughout the Empire?* No Fthiopian subject may be banished from the
Empire,*” a right that, of course, cannot be accorded to foreigners. Finally, ro Ethiopian
sohject may be extradited; others may be extradited only as provided by an international
agreement suck as an extradition treaty.4® With these exceptions, all other rights
guaranteed by the Constiintion, such as equa] protection of the laws, freedom of speech,
due process, petition to the Emperor and all the guarantess afforded to criminal defend-
ants, are given to foreigners as well as subjects. In this connection, it should be noted
that foreigners are exempt from military service.*® All in all, it is clear that foreigners
in Ethiopia enjoy full protection of the law and most of the rights enjoyed by subiects.

At this juncture 2 word should be said about the other provisions of law relating
to foreigners, The Foreigners Registration Proclamation®? requires all foreigners resident
in the Empire to register with the appropriate authorities within 30 days of arrival. In
Addis Ababa they must register with the Director of Public Safety; elsewherz they must
register with the Superintendent of Pelice. This is applicable to all persons above the
age of sixteen. The registration must be renewed annoafly.

At present there Is no comprehensive law relating to the deportation and expulsion
of foreigners. When the Minister of Interior decides that any forcigner is an undesir-
able mmmigrant, he i35 to notify the Minister of Foreign Affairs, who may cancel his resident
permit. Then, the Mimster of Imterior is to arrange for the deporiation of the for-
eigner, ¥ Under Article 154 of the Penal Code, the court may order the expulsion
from the Empire either temporarily or permanently of a foreigner whoe has been convicted
of crime and has been sentenced to a term of simple imprisonment of three years or more,
or who is a habitual offender sentenced to internment, or who is an irresponsible or partial-
ly responsible offender recognized by expert opinion 23 a danger to public order,’2 It

41, Cwvil Code of Ethiopie, Article 390, Likewise, foreigners may not be members of 2 Farm Workers
Cooperative. Farm Workers Cooperative Decree, Megarit Gazeta, (ctober 27, 1960

A2, Civil Code of Ethiopias, Article 393,

43. Civil Code of Ethiopis, Articles 391-2,

44, For the law with respect to the issnance of work permits to foreigners ses Order 26 of 1962, Chapter
V1., MNegarit Gazetz, September 5, 1962,

45, Revised Constitotion of Ethiopia, Article 45,

46, Revised Comstitution of Ethiopla, Article 46.

47. Revised Constition of Ethiopia, Article 49.

48, Revised Constitutior of Bihiopia, Article 50,

49, The dutiss of Ethiopian subjectz and others are contained in Arsticle 64 of the Revisad Constitution.

50. Froclamation 57 of 1544, Negarit Gareta, April 2%, 1944,

51, Proclemation 36 of 1943, Negarit Gareta, April 30, 1942, This act govemns inmigration,

52, Im sich a case the court should comsult the competent public authority.
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would be desirable if Parliament would enact a comprehensive Iaw relating to deporta-
tion and providing for judicial review fior persons ordered depotted, Emecgency situations
could be excluded. In any event, at present foreigners are not advised of the circumstances
in which they can be deported except as incident to punishment for crime.

Now that we have considered the provisions of the law relating to Ethiopian na-
tionality and the status of foreigners, let us turn our atiention to those persons wha, whils
not citizens of Ethiopia, are domiciled here.

BOMICILE
The Meaning of Domicile: Domicile and Residence Defined

A person’s residence is the place where he has his habitation; legally, residence means
the place where a person normally resides.®? In Ethiopia, when a person lives in a placs
for three months, he is deemed to have his residence there. 3% While residence may have
lezal significance for certain purposes, e.g., local jurisdiction, it i not, on the whole, a
significant legal contact,

Domicile differs from residence in two respeets. First, domieile iz 2 unitary conecept:
a person may have several residences,*® but only one domicile at a giver time. *% The
latter statement must be taken to mean that he may only have one domicile at a
time under the law of a particelar state, As we will see, different states have differing con-
ceptions of domicile, Ethiopia may find that & person is domiciled in Ethiopia in
accordance with the provisions of the Ethiopian Civil Code; France mey find that the
same person is domiciled in France under the provisions of the French Civil Code.’?
With this qualification, however, @ person can have only one domicile at a given time.
Secondly. demicile denoles an element of permanency; it is the place where a person
resides and has established his interests with the iatention of living therz “permanently™ —
a term which also has differsnt meanings. But we may say as a general proposition that
domicile requires residence in a particular place coupled with the intention to live there
“permanently®’,

Domicile moder the Civil Code

Article 182 of the Civil Code provides that *“the domicile of a person is the place
where such person has established the principal seat of his business ¥% and of his interest
with the intention fo reside there permanently.”” We must define the word “permanently™
in this context, and it i5 submitted that “permanently” should mean “for an indefinite
period of time.™ What may be called a “foating intention to return™ should not be suffi-

£l Civil Code of Ethiopia, Article 174,

34, Civil Code of Ethiopia, Article 175 (2).

55. Civil Code of Ethiopia, Aricle 177 (i).

35, Civil Code of Ethiopia, Article 186.

57. Each state must decide where a person 15 domiciled in accordance with its own law. Az the High
Court pointed out in KEakkings v. Kokkings, Chvil Case No. 47Tf52: *The fact that the petitioner may
at Gresk law be considered as domiciled in Ethippia under article 54 of the Greek Civil Code does
in pe way imply that be woutld have to be considered az domiciled here according to Ethiopian law,
As already mentioned, it is Echiopian law alone that determines this point.** See slso fx re Amresley
[2926] 1 Chancery 692, where the Court of Appes! held that a British schject was demiciled in Franes:
under the British conception of domicile, though under French Iaw she woald not be desmed to have
acquired a French domicile.

33. The teomn “bosiness" should be construed o mean employmoent.
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cient 1o prevent a person from acquiring a domicile here, For example, let us assume that
a2 Greek merchant comes to Ethiopiz, brings his family with him, and invests substantial
amounts of capital in a business. He plans to retoen to Greece when he retires. He should
be considered domiciled in Ethiopia, as his intention is to remain in Ethicpia indefinitely.

This interpretation of domicile is buttressed in Ethiopia by the provisions of Article
184 of the Civil Code, which provide as follows:

(1Y Where a person has his normal residence in a place, he shall be deemed to have

the intention of residing permanently in such place.

{2} An intention to the contrary expressed by such person shail not be taken into
consideration unless it is sufficiently precize, and It is to take effect on the
happening of an event which will normally happen according to the ordinary
course of things.

For example, if a person came to Ethiopia to work on a five year contract, intending
to leave after the expiration of the five years, he would not be domiciled in Ethiopia,
though he has hiz residence here, The intention to leave is sufficiently precise and will
take place upon the happening of a definite event i. e. the expiration of the five years. In the
case of Shaito v. Skatte,”® the Supreme Imperial Court construed Articles 183 and 184
and concluded that “permanent”™ meant for zn indefinite peried of time. The person
whose domicile was in question was a “safari outfitter,” carrying on his private business
here, and had been resident in Ethiopia for six years. The High Court (with one member
dissenting) denjed his petition for homologation of divorce on the ground that he was
not demiciled here. as he might some day leave the country (he was an American citizen):
therefore, it concluded that he did not “‘intend to live in Ethiopia permanently.” In re-
versing the decision, the Supreme Tmperial Court held that “the majority was certainly
wrong to foresce too much the future."” Since he was residing in Ethiopiz and had his
business here, the presumption of Article 184 applies: in the absence of clear evidence
of contrary intention, the presurption was not rebutted, and he was deemed domiciled
i Ethiopia. To the same effect is the case of Zizsos v, Zirses,®? involving a2 Greek national
who had lived in Ethiopia for some years and whose business was here,

The approach toward domicile under the Civil Code is vastly different from the
carlier approach, at least as evidenced by the holding of the Supreme 'mpecial Court
in the case of Pastari v, Aslamidis, 80 decided before the Code. The person whose demicile
was in question was a Greck national who came to Ethiopia in 1910. He established a
business here and was marriad here. He made & number of visits to Greece during that
time and went there when he was seriously ill: he returned to Ethiopa after he was cured.
The court conciuded from hiz testamentary will that he intended it to be governed by
Greek law, since it would be valid under Greek law, but not under Ethiopian law, and
since he directed that it be execoted by the Greek consul in Addis Ababa.

The court held that he was not domiciled in Ethiopia, Tt said that the test of whether
a person acquired a domicile was whether “he intended to make the new country his
permanent home in such a way as to detach himself completely from his country of origin
and from its laws and customs and to subject himself permanently, as regards personal
law, to0 the laws and customs of the new country.” In following what is apparentty the
British approach, the court emphasized the following:

(1} length of residence. even though continuous, is not sufficient to establish a change
of domicile:

59, Covil Aspeal No. 134156, 1 Journal of Ethiopian Law 190 {1954.)
0. Civil Appeal No. 83156,
61. Civil Appeal No. 33847,
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(2} change of domicile must clearly be proved, and the burden of proof required
to show a change from the domicile of origin is greater than in the case of a domicile
of choice. The court concluded that there was not sufficient evidence fo show that the
person had acquired a domicile of choice in Ethiopia, It emphasized that he continued
hiz “Greek way of life™" here and thus did not have the inteption to acquire an Ethiopian

The result would clearly be different under the Code. He has both his business and
his normal residence in Ethiopia. The presumption then is that he was domiciled in Ethio-
pig. The intention to return to Greece was “floating™ at best, and there was no fixed event,
upon the happening of which he would return to Greece. In fact, he died here. Therefore,
there would be no evidence to rebut the presumption that he intended to live here perma-
nently, and today such a person would be considered domiciled in Ethiopia,

Ethiopia’s policy, as evidenced by Articles 183 and 184 of the Code and the inter-
pretations Lthe courts have put upon them, favors a finding of domicile when & person lives
and works here. This insures that foreigners residing here and having their business or
employment here shall be deemed to be Ethiopian domiciliaries absent a clear and precise
intention to the contrary.$?

On the other hand, the Code does not require that a person must have spent any
particular amouat of time in Ethiopia in order te acquire a domicile here, as long as the
necessary intent is present. Presumahbiy the Ethiopian courts would reach the same result
in a case such as Whire v. Tennant ®? ac did the American state court that decided the
case. The person whose domicile was in question sold his home in State A and moved
to a new home in State B with his wife. Previcusly he had shipped some movable pro-
ety to State B, He was in State B about a day when his wife became ill. He took her
back to State A, where she would stay with relatives intending to immediately return to
State B the wife would return to State B when ber health improved. The husband died
suddenty while still in State A. It was held by the court in State A that he had acquired
a domigile in State B, He has his regidence there, was physically present there, and had
the intention of living there permanently, TBere was a concurrence of residence and the
intention to live there permanently. Since there is no requirement under the Code that 4
person have his residence in Ethiopia for any period of time, the same result should be
reached in Ethiopia.

Muareover, there iz no requiremnent under the Code that the person have a fized place
of abode in Ethiopia. Under Article 177 of the Code, a person may have several residences,
The term “normal residence in a place,”” as wsed in Article 184, should refer to residence
in Ethiopia rather than residence in & particuiar part of Ethiopia. 5o, if a person lived
part of the time in Addis Ababa, part of the time in Gondar, and part of the
time in Jimma, staying in hotels in each place, he should be deemed domiciled in Ethiopia,
though he does not have a permanent residence in any part of the Empire.54

62, No formalities are required to obiain an Fthiopian domicile.

63, 31 West Virginia Reports 790, § Southeastern Reporter 596 {1888).

64. For cases involving this question and holding that the person scquired 2 domiciled in that stab:, see
Marks v, Marks, 75 Federa! Reperrer (UK. Circufi Cours, Tennessee} 121 (15%6); and Himanr ».
Winans, 205 Massachuseits Reporis 388, 91 Northeastern Reportzr 334 (1910).

Article 185 of the Code provides that where a person perfors the work of his calling in & place
andpamhis!‘amilyursodal[ifeinmthnplm,heshaﬂincascofdoubtbedmaﬂmhauhﬁ
domicils in the latter place. Such a situation cotfronted tao American state courts, where the persom
whose domicile was in question had his business in Statz A and lived with his family in State B. The
court in State A held thar he was domiciled there, Be re Dorrance’s Extate, 115 New Jerzey Equity
Reporis 268, 170 Atlontie Reporter 601 (1934); the court in State B beld that he wasz domiciled in
State B, fx re Dorrance’s Estate, 300 Permsyfvania Reporis 151, 163 Arlantlc Reporter 303 (1932).
The question i3 clearly resolved in Ethiopiz Ly the provisions of Acticle 185,

— 7 —



NATIONALITY, DOMICILE aND THE PERsSOMAL Law m ETHIOPIA

The intention under Articles 183 and 184 must be the intention of living in Ethiopia
rather than the intention of acquiring a domicile. These sections would prevent a person
from acquiring a domicile in Ethiopia simply by renting a room here while actually living
elsewhere. Consider the situation presented in a case such as Kirby v. Town of Charleston.S*
For legal purposes the party wanted to acquire a domicile in State A. He rented a hotel
room there, but never used it and continued to Iive in his house in State B. It was held
that his domicile remained in State B, as he never had the intention to five in State A.
The same result would be reached under Article 123 of the Code, since in such a situation
thers was no intention to live here permanently.

Article 187 deals with the problem that arises when & persen has left his former
domizile with the intention not te return, but has not yet acquired a new domicile. Let
us say that a Greek national who has been domiciled in Ethiopia decides to return to
Greece and live there permanently. He leaves Ethiopia, but dies before he reaches Greece.
The question is where he was domiciled at the time of death. He has abandoned his Ethio-
pian domicile, but has not yet acquired a Greek domucile, since he was not physically
present there — the intention and physical presence have not coincided. In such a situa-
tion English courts have held that the person reacquires his domicile of ongin, that is,
his domicile at the time of his birth.%® This may be a relic from colonial days when many
Englishmen were domiciled in the colonies and were returning home in their old age. When
such a person died, if he were found domiciled in England, English law rather than colonial
law would determine the distribution of his estate. The American courts, on the other
hand, have held that the person retains his former domicile unti] he acquires a new one.®”
Ethiopia follows the latter approach: under Article 187 of the Civil Code, a person retains
his domicile in the locality where it was established until he establishes his domicile in
another place.

A married woman has the domicile of her husband as long as the marriage lasts
unless he is affected by judicial or legal interdiction;8# it is not possible for her to acquire
a separate dornicile,%? though she may acquire a separate residence.”® An unemancipated
minor shall have the demicile of his puardian,”? though he toe may acquire a scparate
residence.?? An interdicted person retains his domicile at the time of his interdiction 73,
though he also may acquire a residence of his own. 7+

In summary, the law i very clear with respect to the acquisition of Ethiopian
domicile. Persons having theit normal residence here are presumed to be domiciled here
unless this presumption is rebutted by clear evidence of contrary intent, and their lcaving
Ethiopia is to take place uporn the happening of an event that is likely to occur. This means
that persons living and working here for an indefinite time will be held by the Ethiopian
courts to be domiciled here. The fact that the law is clear has great significance in the

65, 99 Aldantic Reporter 835 [New Hampshire Suprzme Court 1916).

66. Udny v. Uidny, [1869] Law Reportr, 1 Sc. & Dre. 4410

61, In re Jones, 192 lowa Reports 18, 182 Northwestern Reporrer 227 (1921).

68. Civil Code of Ethiopia, Adicle 159

69. The recent trend in the United States and in some other countries has been to permit the wife to
acquire a sepaiale domicite even during the continuance of the marriage. Ethiopia's spproach 1o
dormicile is the same as her approach to nationality,

0. Civil Code of Ethiopia, Article 178,

71, Civil Code of Ethiopia, Article 190,

72. Civil Code of Ethiopia, Article 178,

73. Civil Code of Ethiopia, Article 190,

4. Civil Code of Ethiopia, Article 178.
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Jdetermination of ths guestion of the governing personal Jaw, te which we now Twn pur
attention.

THE PERSONAL LAW

The MNatuzre of the Prohblem

Ini all legal systems certain questions are determined by the persoraf faw. By personal
law we mean the law of a state with which an individual has seme connection. The court
must decide which law delermines matters of a person’s status — does he have the capacity
to marry, what are the rights of his children and the like. The law that determires such
questions is called his personal law. In many states personal law delermines all questions
ol suecession to movable property. The questions that are determined by personal law
are found in each state™s rules of private international law, or conflict of laws, as it is
sometimes called.”® 1t is that law which decides what state’s law is looked to for the per-
sonal law, e.g., Lhe law of the state of which the person is a national or the law of the state
where the persan i domiciled.

The problem is complicaied in Ethiopia by the fact that at present the private inter-
national law has not been codified. The provisions of the draft Civil Code dealing with
private international law were not included in the final cnaciment.?® Unti] such time as
this eodification takes place, the quesiion will have 1o be determined by case law, Before
considering the Ethiopian cases on the subject, let us look at the approaches other nations
have taken to this question,

Approaches toward the Governing Personal Law

Three distinct approaches have been taken toward the question of governing personal
law, which, for purposes of convenience, may be called the civil law approach, the com-
mon law approach and the Latin-American approach.

Civil law countries have by and larpe adopred nziionality as the governing personal
law, thouph some are turning toward domicile. For example, Anticle } of the French
Civil Code provides that “the laws relating to the condition and privileges of persons
govern Frenchmen, although residing in a foreign eountry;® and the French rules of
private international law hold that the personal law of loteigners residing in France 13
the law of their nationality.?? Article }7 of the Italian Civil Code provides that “the status
and capacity of persons and family relationships are governed by the law of the State
to which the persons belong. 7% To the same effect s Greek law™, Hungarian law®¢,
Bulgarian law®!, and the law of many other European countries and countrics that
employ the civil law.E?

75, It has been held in Ethiopia, as we will sce infre that personal law governs questions of status and
sucoession to movables.

6. David, A Civil Code for Ethiopta, 37 Tolamr Low Review 187 (1963).

TT. Sec the discussion in Planicl, Trearfse on the Civil Law 181 (English Trans. 1959).

T8, See the discussion in MceCusker, The lalian Rules of the Conflict of Laws, 25 Tufanme Law Revlew
70, 75 (1950,

79. Sze the discussion in Nicoletopoulos, Private International Law in the New Goeek Civil Code, 23
Tiddomer Law Review 452, 455 {1949).

80. See the discussion in Drobing, Conflict of Laws in Recent East Eyropean Treaties, 5 American Journal
of Comparaiive Low 487, 489 (1958).
81, fbid

82. Bee I Rabel, The Conflict of Laws: A Comparative Stady 113-115 (2d ed. 1958). Ses alse McCusker
supra, note 7B,
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In examining the reasons for using nationality, we find that such reasons may be
historical, may follow from the theoretical nature of the system, or may be quite practical.
In commenting on Italian law, one writer observed®? that the retention of the nationahity
pringiple in [taly under the 1942 Civil Code was due Lo two reasons, ong historical, the
other political. He points out that the nationality principle was most fully developed
by an Italian, Mancini, during the time of Italy’s unification. Mancini's thesis was that
law is personal and not tertitorial, that it 1s made for a given people and not for a given
territory®+, In other words, & person carries his national law with him irrespective of where
he resides.®$ Thus in personal matters, national law rather than the law of domucile
governs. The political reason, according to the authar, lies in the “intensely nationalistic
doctrines of mote than twenty years under Mussolini,”” He summarized these doctrines
as foliows: -

“It would be an abdication of sovereignty if a State renounced its right to govern
its national whe has emigrated ; conversely, it would be & violation of the soversignty
of the emigré’s nation if the receiving nation shouald apply to the emigré laws not
made for him; finally, legal ties of the emigré with his fatherland comtribute to his
fidelity to national institutions.™

In other words, it was strongly in the interest of Haly to bind [talians living abroad
by Italian laws; reciprocity demanded that the same treatment be accorded to foreigners —
far fewer in number — who happened to reside in Italy.

Ancther author, commenting on Greek law,?¢ points cut that Greece has a large
number of nationals who emigrate to varfous parts of the world (there is 2 substantial
mumber in Ethiopia) and that, therefore, “no reason could be strong enough to lead to
the abandonment of the nationality system, the continvation of which wus econsidered
as & measure of self-preservation.” This desite to controd the persenal status of nationals
residing abroad even takes precedence owver consistent adherence to political ideclogy.
For example, treaties between socialist states such as Hungary and Bulgana retain nu-
tionality as the basis of personal law. One writer, commenting on this treaty,?7 suys that
the reaffirmation of the nationality principle is “astounding™ and inconsistcnt with social-
ist theory, He asks “is not the application of this or that form of socialist ]aw to 2 comrade
of this or that socialist state rather irrelevant.”” While the result eould be explained on
the basis of the “inviolable sovereignty of each socialist stare,”” nonetheless, it seems that
the desire to control nationals residing abroad is great, even if they are residing in other
socialist states.

Finally, nations with a large number of nationals residing abroad may fear that
the personal status of these persons will be governed by an alien legal system, with alien
ideas, particularly as to marriage and the family. One writer, in pointing out why Belgium,
The Metherlands and Luxemboutz have followed the nationality system,®F gbserves
that “many Eastern countries have quite different conceptions of marrlage and parent-
child relationships.” He says that western states should not accept bigmay or the like
as legal for its citizens domiciled in those nations$; consequently, it must hold that the
personzi law should be that of nationality rather than domicile,

83, MoCusker, supre ooie 78, at p. 72,

R4, See the discussion of Mangini's theory in Stumberg, Caees on Conflicts 5 (1956).

&5 The only exception would be when the public policy {ordre public) of the state where 2 person rezided
demanded that its law be applied. Thus, Article 3 of the French Civil Code provides that “the laws
of police and public security bind 2l the inhabitants of the termitory.”

6. Micolstopoulows, supra note 80, at p. 455,

&7. Drobing, supra note 80, at p. 496,

88, Moeijers, The Beps=lux Convention on Private International Law, 2 American Journal of Comparative
Faw 1-2 (1953),
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It is for reasons such as these that many nations have adopted nationality as the
basis of personal law.

The same type of considerations have led England and the United States to adopt
domicile as the basis of personal law. Anple-American conflicts law followed the
territoriality theory, first developed by Huber, but given its greatest impetus in later times
by the writings of Joseph Story, an American jurist.®® The essence of the territoriality
theory was that the laws of each nation had force within the boundsries of that nation,
but not without. Persons did not carry their national law with them; rather they were
subject to 1he laws of the state where they lived. Consequently, the governing personal
law was that of a person’s domicile — the place where he was with the intention to re-
main — rather than his nationality.

Moreover, there were comparatively few Englishmen residing outside of Ingland
except for the colonies. And England controlled the legal system in the colonies; thus,
she could insure the application of English law to British nationals where she deemed
this desirable. Likewise, by using domicile as the governing personal law, the American
states exercised control over the large number of foreign immigrants: few Americans are
domuciled abroad, even today,

A number of Latin-American states follow a mixed system. Local law is applied
to foreigners domiciled there — to this extent they lollow the common law approach
However, national law is used to govern the personal relations of their nationals domiciled
inn other countries. With variations, this approach is taken in Chile, Colombia, Ecugdor.
Costa Rica, El Salvador, Peru, Venezucla and Mexice.? This accomplishes the goal
of civil iaw countries, namely, control of nationals domiciled abroad.

The proposed French Draft on Private International Law, which has not yet been
adeapted, would modify the traditional approach by providing that focsigners domiciled
in France for more than five years would have their status and capacity poverned by
French law. Frenchmen domiciled elsewhere would continue to be subject to French
personal law. #3

Such an approach is suitable, perhaps, for a country having a large number of its
citizens domiciled abroad, and a large number of forcigners domiciled there, Stll, it can-
not help but cause ill-will ameng nalions; if a nation believes thal personal [aw should
be that of nationality for its nationajity domiciled abroad, then it should not deny to other
nationality the same conirol over their citizens that it purports o exercise over its own.

The Governing Personzl Law in Ethiopia

As stated previously, there are no statutory provisions dealing with personal law
in Ethiopiz. In the past, judicial decisions have gone both ways on the guestion, some
holding nationality and others holding domicile to be Lhe basis of personal law. Of the
cases dealing with the question that are known to the author twe High Court decisions
held that nationality was the governing personal law. In Verginella v. Antoniani,?? the peti-
tioner, an Italian subject admittedly domiciled in Ethiopia, sought a decres of judicial
separation from his wife. The institution of judicial separation, according to the court,
was not known in Ethiopian law. The court held that [talian law should apply and ordered
the judicial separation. lts reasons for applying Italian law were as follows:

89, See the discussion o Siumberg, sgws nowe B4, at po 35

20. Madelman, The Question of Revision of ihe Bustmante Code, 57 A4merican Sournal of Intermational
Faw 384 (19671

91. Article 27,
92, Civil Case No, 303/3).
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(1) the petitioner was an Italian subject;

{2) the respondent was also an Italian subject;

(3} the marriage was celebrated in accordance with Italian law;

{4y there was no provision in Ethiopian Iaw dealing with judicial separation; and

(5} it was the practice of the Ethiopian courts to apply principles of foreipn law
in matters between foreigners where Ethiopian law makes no provision for the
matter.

This reasoning ignores the fact that the petitioner was domiciled in Ethiopia; more-
over, the result of this decision is that the petitioner receives a remedy in Ethiopia that
is not available to Ethicpian subjects.

Another case to the same effect is Katsoulis v. Karsowufis®? whers the pdrties were
Greek natjionals domiciled in Ethiopia. The petitioner sought a divorce on grounds of
desertion. The court held that the case should be decided according to the national law
of the parties and ordered a divorce based on the Greek Civil Code. In the cases
of Andriampanana v. Andriampanana®#, and Zervos v. Zervos, #% the court did not reach
the question, since there was no conflict between Ethiopian law (the parties were domiciled
here) end the law of their nationality; the petitioner was entitled to a divorce under (he
law of either state. It should be noted that all these cases were decided pior to the effcctive
dete of the Civil Code; as we will see, under the Code the courts will not usually take jeris-
diction to decree a divorce.

Two Supreme Imperial Court cases, on the other hand,-have held that domicile
should be the basis of personal law. In Yohannes Prate v. WT Tsegainesh Makonnen,%®
the court was confronted with a situation of an Italian national who died domiciled in
Ethiopia. He was married to a woman in ltaly and left childrer by her. He lived with
an Ethiopian woman and also left children by her, who would be considered illegitimate
under [talian law, Under [talian law illegitimate children cannot inherit fram the lather.
Under Ethiopian law the concept of illepitimacy is unknown. All children inherit equally
from the father, as long as paternity is established, and here paternity was admitted.
If Italian law—the law of nationality—were applied, the Italian children alone would
inherit. 1If Ethiopian law — the law of domicile — were applied, all children, ltalian
and Fthiopian, would share equally. The Supreme lmperizl Court held that domicile
was the basis of personal law and applied Ethiopian law. The English version of the judg-
ment states the following:

“Now the personal law may be cither the law of nationality of the deceased or the
law of his domicile at the time of his death. There is no enacted law in Ethiopia to
lay down which of these two laws is to be followed and decided cases have not been
consistent in following one law or the ather. The recent trend of jurisprudence, how-
ever, has been in favour of the law of demicile. In our opinion the law of domicile
is more adequate to govern the juridical sitvations and relationships given rise to
by & person who has established his domicile in a particular country without giving
up ins original nationality; we consider, thercfore, that the law of domicile should
be the Iaw governing all matters of personal status.™

This case was followed and applied in Alfredo Pastori v. Mrs. Aslanidis and George
Asleridis,®T which held that the question of proprietary rights between husband and

93, Civit Casa MNo. 250/51.
4. Civil Case Mo, 441/52.
95, Civil Case No. 154752,
95 Civil Appeal No. 63849,
97, Civil Appesl No. 138/47.
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wife was governed by the law of the matrimonial domicile rather than the law of
nationality.9¥

The result in the Prata case, particularly, demonstrates the soundness of employing
domicile as the basis of personal law in Ethiopia. There is a large number of foreigners
demiciled in Ethiopia; Ethiopia is very hospitable to foreigners and many have chosen
to spend their lives hers, where the opportunities open to themn are often greater than
in the country of their nattonality. As we saw earlier, the legal distinctions between Ethio-
pians and foreigners arc few., There are far fewer Ethiopians domiciled in other
countries. The forsigners domiciled herc live their lives here, engage in business here,
marry and produce children here. Ethiopia has a strong interest in regulating the status
of these persons and the succession to their movable property. A prime reason for con-
tinental nations employing nationality as the basis of personal law is that they have many
miore nationals residing abroad than they do foreigners domiciled there and want to contrel
the status of their nationals. In other words, the rule as to governing {aw is in no small
part fashioned on the basis of the interest of the country applying the rule, Ethiopia should
protect its own interests and thus use domicile as the basis of personal law. As pointed
out ¢arlier, domicile i5 easily determined under the provisions of the Civil Code; thers-
fore, nationality should not be chosen on the ground that it is easier to determine than
domicile. ¥n summary, it is submitted that the courts of Ethiopia should hold that the
personal law should be the law of the place where a person is domiciled rather than the
law of the state of which he is 2 national.

There ig a collateral question, which relates to the circumstances under which the
courts of Ethiopia will take jurisdiction to determine matters of family status such as
divoree, The courts have held that they will aot take jursidiction unless one of the parties
is domiciled here. In Hallock v. Hallack, #2 the party seeking a divorce was an American
employed by Ethiopian Adrlines. He was here on a term contract and was domiciled in
the State of Alabama in the United States. He contended that under the law of Alabama
residence in the state For at least one year was sufficient to confer jurisdiction on the courts
to issue decrees of divoree. The Supreme Imperial Court quite correctly held that what
the Alabama courts would do was irtelevant in Ethiopia. The court held that in the absence
of legislation by Parliament establishing residence as a basis of jurisdiction to divorce,
the court would require that at least one of the partics be domiciled in Ethiopia. Conseque-
ntly, the petition was dismissed. The same result was reached in Kokkinos v. Kokkinps, 100
where the court found that the petitioner was not domiciled in Ethiopia. In a number
of other cases, the court, in taking jurisdiction, emphasized that at least one of the parties
was domiciled here,'%1 It shonld be pointed out that now the husband must be domiciled
in Ethiopia, since under the Code the wife’s domicile follows that of the husband as long
as the marriage subsists.!'?? Since the courts will take jurisdiction only on the basis of
domicile and since it appars that domicile will be the basis of personal law, it follows
that in diverce actions only Ethiopian law will apply.

There is also a procedural reason why this should be so. Under the provisions of
the Civil Code caszes of divorce must be heard initially by the family arbitrators rather
than the courts. Diffienlties arising out of marriage must first be submatted to the famly

98. Note that in that case the court found that the parties were not domiciled in Eilbiopia. Ses ihe dis-
cussion, supre note 61 and accompanying text. Under the provisions of the Civil Code they would
oow be found domiciled here.

99, Civil Appeal No. 249/50.

100, Civil Case No., 477752,

101, ¥erginclla v. Antoniani, supre oots 92 Katsoulis v. Kasoulis, sepra note 93 Andriampanans v
Andriampanana, supra oote $4; Zervos v. Zervos, supra note 93,

102, Civil Code of Ethiopiz, Asticle 189,
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arbitrators,1?? and the role of the court is to decide whether or not a divorce has been

pronounced.! 4 As the Supreme Imperial Conrt pointed out in the case of WO Jamanesh
Amare v, Ato Teferra Wolde Amariue:30%

“As repards the question of diverce, the Civil Code has established certain

rules which must be complied with. In the first place, the Civil Code has established

a body of persons called the family arbitrators to whom all difficulties arising between

the spouses during marital life must be submitted.... Petitions for divorce must be

submitted ta the family arbitvators; and until such time when the petition for divorce
has been submitted to the family arbitrators and when the latter have pronounced
their decision, the Court has no jurisdiction to deal with divoree; the Court can,
however, decide whether or not a divorce has been pronounced by the arbitrators.™

The Code makes no provision for special treatment for persons not domigiled here,
and the court should not read an exception for them into it. It would be unsound for
the court to appeint family arbitrators or 1o proceed to hear the case in the absence of
family arbitrators;1%% as the court pointed out in the case of Kokkinos v. Kokkings,1"?
it is more reasonable for such persons to petition the courts of thefr domicile for
the divoree,

In summary, the courts will not hear a petition for diverce unless the hosband is
domiciled in Ethiopiz; note that if the husband is domiciled here, the wife is also. Divorce
in Ethiopia must be handled by the family arbitrators rather than the court. OFf course,
Ethiopian substantive law must be applied by the family arbitrators. If the courts used
nationality as the basis of personal law in divorce actions between foreigners domiciled
here, it would have to by-pass the family arbitrators. It is difficult to see why the courts
should do so; for the reasons indicated previously, foreigners domiciled bere should be
subject to Ethiopian law rather than to the law of their nationality. If this approach is
followed, there will be no question of applying foreign law in a divoree action. Turisdiction
to divorce then exists only on the basis of domicile, and under the Code divoree must
be pronounced by the family arbitrators rather than the courts,

CONCLUSION

In this paper an attempt has been made to discuss the Ethiopian law telating to
nationality, domicile and the governing personal law. The Nationality Law of 1930 sets
forth the conditions for the acquisition and loss of Ethiopian nationality. The Civil Code
clearly defines domicile and demonstrates legislative imtention that foreigners residing
here and having their business or employment here shall be deemed Ethiopian domicil-
iaries absent a clear intention to leave Ethiopiz at a definite time in the future. The recent
trend of decisions would indicate that domicile is to be the basis of personal law, which
is very sound in view of the large number of foreigners domiciled here, At such time as
private international law is codified, a provision to the effect that domicile is the basis
of personal law should be included in the codification,

103, Civil Code of Ethiopia, Articles 725.728.

104, Civil Code of Ethiopia, Arnicle 729,

105, Civil Appeal Mo, 101758,

106. However, in some eircymstances, where the appointment of family arbitrators is impractice], the

court may decree the divorce, Forti v. Forti, Civil Case Mo. 174/55. In that case the whemeabouts
of one of the parties was unknown.

See also Zevi v. Zevi, Civil Appeal No. 1109/56, where the Suprome Imperial Court beld that the
majority of the arbitrators had ¢rved in denying the divorce. Therofore, it confirmed instead the
meport of the minority of the arbitrators granting the divorce,

107. Sugra note 100.
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